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OPTION SALES.—I. 


The conclusions reached by the courts in 
adjudicating questions arising out of ‘‘option 
contracts,’’ or dealing in ‘‘futures,’’ have 
erhibited different modes of viewing those 
questions, as well as different results. On 
the whole, however, it may be considered as 
well settled that whenever any such contract 
is found to possess the elements of a wager, it 
will be declared void as against the policy of 
the law, and no recovery will be allowed upon 
it. This result has been reached in some 
cases in the absence of any statute on the 
subject of wagering contracts ; though several 
of the cases have arisen in jurisdictions where 
some such statute was in force. The diversity 
in the decisions arises mainly from differences 
in the circumstances of the various cases as 
developed in the proof. Frequently a court 
has failed to enforce the rule, for the avowed 
reason that in the case at bar the wagering 
feature of the transaction was not clear to 
the court. It must be confessed that some 
of the cases in which this conclusion is reach- 
ed are painfully unsatisfactory. 

The rule above stated imposes no restraint 
on legitimate transactions, nor on sales in which 
the only option is as to the time of actual de- 
livery of the goods. Contracts for the pur- 
chase and sale of merchandise are valid, if 
otherwise unexceptionable, though the goods 
are not actually on hand at the time of making 
the contract ; and the courts of late years have 
not failed to so determine, even though the 
statutes against wagering contracts were in- 
voked.! 

Where, however, it appears that while the 


1Frost v. Clarkson, 7 Cow. 24; Hibblewhite v. 
McMorine, 5 Mees. & W. 462; Mortimer v. 
McCallan, 6 Id. 58; Wolcott v. Heath, 78 Ill. 
433; Pixley v. Boynton, 79 Id. 351; Logan v. 
Musick, 81 Id. 415; Corbett v. Underwood, 83 Id. 324; 
Stanton v. Small, 3 Sandf. 230; McIlvaine v. Egerton, 
2 Rotb. 422; Tyler v. Barrows, 6Id. 104. ‘‘The mer- 
eantile business of the present day could no longer 
be successfully carried on if merchants and dealers 
were unable to purchase or sell that which, as tothem, 
had no actual or potential existence.’’ Marston, 








J., in Gregory v. Wendell, 8 Cent. L. J. 115. 
Vol. 10—No. 12. 


contract is, in form, certainfor the sale and 
delivery of goods, yet it is, in effect and by 
the understanding of both parties, a ficticious 
transaction so far as concerns the goods them- 
selves and their delivery, and the only real 
thing contracted for is a settlement of any 
differences that may result in the price of the 
goods on the day named for ‘‘delivery,’’ this 
is in law a mere wager as to the price of the 
goods on such day, and will be by the courts 
declared void as a wagering contract.? 
Sampson v. Shaw ® was a case of a ‘‘com- 
bination’’ to so speculate in stocks as to get 
up a *‘corner,’’ and force a settlement of dif- 
ferences without contemplating actual deliv- 
ery; and the recovery by the plaintiff of 
moneys deposited for the prosecution of such 
a speculation was disallowed by the court. 
Rourke v. Short * was a wagering contract of 
9 slightly different character, the wager being 
as to the invoiced price of certain goods on a 
sale that had already been made; but it illus- 
trates the principle, inasmuch as the whole 
contract of sale was held to be void under the 
English statutes of 8 & 9 Vic. ch. 109, which 
makes void ‘‘all contracts or agreements 
whether by parol or in writing, by way of gam- 
ing or wagering.’’” In Grizewood v. Blane, 
which presented a case of supposed sales of 
stock for future delivery, the jury found that 
neither party intended to buy or sell, but that 
‘‘the whole thing was to be settled by the 
payment of differences,’’ which the court held 
to be ‘‘clearly a gaming transaction’’ under 
the statute. Cassard v. Hinman® was in like 
manner rested upon the statute against 
wagering contracts. But the Pennsylvania 
and Nebraska cases are based on general 
principles of public policy; and so are Pick- 
ering v. Cease, Lyon v. Culbertson, and ex 
parte Young. In the last named case is cited 
this language from 2 Smith’s L. C. 306: 
‘‘The moral sense of the present day regards 
all gaming or wagering contracts as incon- 


2 Grizewood v. Blane, 11 C. B. 526; Cassard v. Hin- 
man, 1 Bosw. 207; in re Green, 15 N. B. R. 198; 
Brua’s Appeal, 55 Pa. St. 294; Kirkpatrick v. Bonsall, 
721d. 155; Pickering v. Cease, 79 Ill. 328; Lyon v. Cul- 
bertson, 83 Id. 33; Rudolf v. Winters, 7 Neb. 125; ex 
parte Young, 6 Biss. 53, reported also as in re Chand- 
ler, 6C. L. N. 229; Gregory v. Wendell, 8 Cent. L. 
J. 115, 39 Mich. 

$101 Mass. 145. 

45 El. & Bl. 904. 

51 Bosw. 207. 
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sistent with the interests of the community, 
and at variance with the laws of morality.’’ 
In England the subtle distinction has been 
taken that the plaintiff may recover who sues 
for money advanced to the defendant at his 
request, for the furtherance of a contract 
made void by the statute of 8 & 9 Vict. ® 
This distinction, as shown in Rosewarne v. 
Billing, rests on the consideration that under 
the English statutes, wagering contracts are 
simply void and not illegal So it was held 
in Petrie v. Hannay’ that money paid out 
might be recovered, though in furtherance of 
a stock-jobbing transaction which was made 
illegal by the statute 7 Geo. 2, ch. 8, where it 
appeared the money had been paid, with the 
knowledge or at the request of the defendant ; 
though ina similar case where a note had been 
given for the money paid out no recovery was 
allowed upon the note.* Ashton v. Dakin % 
allowed the broker to recover the moneys he 
had paid out for the defendant, on the ground 
that he had apparently made actual purchases 
and sales of stocks, and thus that it did not 
appear to be a gaming transaction, though it 
appeared clearly to have been understood that 
defendant himself was never to receive or pay 
for any stock, and that whatever the broker 
should do, the defendant was only to settle 
the differences. Somewhat like this was the 
case of Lehman v. Strassberger,!° where the 
broker recovered from his principal on a note 
for the moneys he had paid out, the case be- 
ing rested partly upon the fact that the prin- 
cipal had on some occasions elected to deliver 
the goods sold, though it appeared the gener- 
al custom of the parties was merely to settle 
differences. The English cases were fol- 
lowed also in Warren v. Hewitt,1, where 
the broker recovered his advances, although 
the transaction as between tke principal par- 
ties would have been held illegal. The 
sounder and better opinion on this point was 
expressed by Hopkins, J., in re Green,!? 
where the distinction taken by the English 


¢ Knight v. Cambers, 15 C. B. 562; Knight v. 
Fitch, 15 Id. 566; Rosewarne y. Billing, 15 C. B. N. 
8. 316; Jessopp v. Lutwyche, 10 Exch. 614. 

73 Term R. 418. 

* Steers vy. Lashley, 6 Term. R. 61. 

94H. & N. 867. 

10 2 Woods, 554, 3 Cent. L. J. 134. 

11 45 Ga, 201. 

w15N. B. RK. 198. 





courts was disregarded, and the doctrine of 
the American courts was held to be that such 
transactions are unlawful, ‘‘as in conflict with 
sound morals and public policy, as well as in- 
hibited by statute.’’ 1%, 

Some courts have experienced serious diffi- 
culty in discovering to their own satisfaction 
that option contracts of the class under dis- 
cussion are mere wagers.!* In Sawyer v. Tag- 
gart,/4 the court tried, but in vain, to see that 
the intention to avoid future losses by re-sell- 
ing without delivery manifested a design only 
to speculate in the prices, and followed Ashton 
v. Dakin in denying that this was a mere wager ; 
and though Kirkpatrick v. Bonsall and Lyon v. 
Culbertson were cited, they were disregarded. 

Where it appears satisfactory to the court, 
or the jury has found upon sufficient evidence, 
that one of the parties contemplated a real 
transaction, his rights will not be disturbed by 
a judgment of the court declaring the trans- 
action a wager, though the other party may 
claim and prove that he so regarded it. The 
contract for future delivery of goods being in 
form a valid one when the only option is as 
to the time of performance, neither party is 
allowed to vitiate it by showing an unlawful 
intention on his part in which his adversary 
did not participate. Cases of this class are 
cited below. 1° 

Porter v. Viets, 17 in 1857, took the view 
that where the contract was in writing, if in a 
form that indicated its certainty of intention 
and thus its validity, parol evidence would 
not be received to show that both parties in- 
tended the transaction to be a mere wager. 
But the present doctrine is doubtless that 
announced in 1878 as the result of a careful 
examination of all the later cases, by the 
Supreme Court of Michigan, in Gregory v. 
Wendell, 1° and adhered to subsequently in 
the same case, !% viz: that the character of 


13 See also Brua’s Appeal, Kirkpatrick v. Bonsall, 
Lyon vy. Culbertson, and ex parte Young, supra. 

14 Brown v. Speyers, 20 Gratt. 296; Kingsbury v. 
Kirwan, 6 Cent. L. J. 228, Biglow v. Benedict, 6 Id. 
324,70 N. Y. 202; and Rumsey v. Berry, 65 Me. 570, 
are such cases. 

11. L. N. 133. 

16 Frost v. Clarkson, 7 Cow. 24; Smith v. Bonvier, 
70 Pa. S8t.325; Gilbert v.Gaugar,7 Cent. L.J. 41, 10 C. 
L. N. 840; in re Morgan, 2 De G. F. & J. 634; 
Gregory v. Wendell, 40 Mich. 482; Clark v. Fows, 10 
C. L. N, 211, 7 Biss. 540. 

71 Biss. 177. 

#88 Cent. L. J. 115, 39 Mich. 

9 Cent. L. J. 76, 40 Mich, 432. 
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the transaction is to be determined by a jury 
in the light of all the surrounding facts and 
circumstances, and their verdict may settle 
that a contract, actual and bona fide on its 
face, was in fact but an arrangement for 
gambling in prices. Clark v. Foss, 2° Kirk- 
patrick v. Bonsall, 21 are well-considered cases 
in which the same rule is laid down. 


MEASURE OF DAMAGES—NO IMMEDIATE 
MARKET FOR REJECTED GOODS. 


That principles of law which are apparently 
fairly clear are nevertheless often difficult of ap- 
plication is a matter of common observation. This 
is as true perhaps of the law relating to the meas- 
ure of damages as of any other branch. In the re- 
cent decision of the Court of Appeal in Dunkirk 
Colliery Company y. Lever (41 L. T. Rep. N. S. 
633) the question discussed related to the meas- 
ure of damages where there is a breach of a for- 
ward contract to accept coals. The plaintiffs con- 
tracted to sell to the defendant 15,000 tons of canal 
coal in weekly quantities, the deliveries not to 
commence before June, at 26s. per ton, payable by 
monthly instalments, the defendant not being at 
liberty to sell in certain places. The defendant 
repudiated the contract in July, but the plaintiffs 
attempted to come to terms with him, and did not 
treat it as broken until September, when, there 
being no regular market for canal coal, they tried 
without advertising to find another purchaser, ac- 
cording to the ordinary course of their own busi- 
ness. After several failures the coal was sold for 
19s. per ton. The action was brought to recover 
the difference between the price which they ought 
to have obtained from the defendant under the 
contract and the price they ultimately obtained. 
The Master of the Rolls referred the matter to a 
special referee, and subsequently rejected the re- 
port, but, on the evidence contained in the report, 
decided in favor of the plaintiff. Various pro- 
ceeding were taken relative to the report, but it is 
not necessary to set them out here, as the Master 
of the Rolls abided by his opinion, whereupon the 
defendant appealed. On the argument before his 
lordship it was urged that the action taken by the 
plaintiffs in September was a rescission of the con- 
tract—a position which Sir George Jessel did not 
accept. ‘It was no such thing,” said he. ‘It is 
simply this—that there being a liability on the 
plaintiffs to deliver in future months, they consid- 
ered themselves exempted in law, and probably 
they were exempted from that liability by reason 
of the defendant’s breach. Having once elected to 
try and sell, what was it their duty to do? That 
really is the point, there being no market.*’ In the 
Court of Appeal the appellant relied upon Frost 
v. Knight, 26 L. T. N.S. 77; Brown vy. Muller, 27 


#10 C. L. N. 21, 7 Biss, 540. 
#1 72 Pa. St. 155. 





L. T. N. 8S. 272; and Roper v. Johnson, 28 L. T. 
N.S. 296. 

Frost v. Knight, 26 L. T. N. S. 77, was an in- 
stance of the application of the rule of Hochester 
v. De la Tour, 2 E. & B. 678, to the case of a 
breach of promise of marriage. The rule of law 
was gathered from the authorities in the terms 
stated by Chief Justice Cockburn, who delivered 
the judgment of the Exchequer Chamber. The 
promisor, if he pleases, may treat the notice of 
intention not to perform as inoperative, and await 
the time when the contract is to be executed, and 
then hold the said party responsible for all the 
consequences of non-performance, but in that case 
he keeps the contract alive for the benefit of the 
other party as well as his own; he remains, sub- 
ject to all his non-obligations, under it, and en- 
ables the other party not only to complete the 
contract if so advised, notwithstanding his previous 
renunciation of it, but also to take advantage of 
any supervening circumstance which would justify 
him in declining to complete it. On the other hand 
the promisee may, if he thinks fit, treat the re- 
nunciation of the other party as a wrongful put- 
ting an end to the contract, and may at once bring 
an action on its breach. In such action he will 
be entitled to such damages as would have arisen 
from the non-performance of the contract at the 
prescribed time, subject, however, to abatement 
in respect of any circumstances which may have 
afforded him the means of mitigating his loss. It 
was pointed out in the judgment that in assessing 
the damage for breach of performance the jury 
should take into account whatever the plaintiff 
had done or has had the means of doing, and as a 
prudent man ought in reason to have done, 
whereby his loss has been or should have been 
diminished. 

The breach in Brown y. Muller was of a con- 
tract to deliver. In that case the defendant in 
August 1871 agreed to sell to the plaintiff 500 
tons of foundry iron, to be delivered in about 
equal proportions, in three several instalments, in 
months of September, October and November, 
1871, at a certain price per ton. Subsequently, 
and before the time for the delivery of the first 
instalment in September had arrived, the defend- 
ant gave notice to the plaintiff that he considered 
there had been no binding contract entered into 
between them, and therefore he refused to deliver 
any of the iron. The price of iron subsequently 
rose considerably, the highest price being attained 
in November. On the Ist December the plaintiff 
bought elsewhere 500 tons at the increased price, 
and brought an action against the defendant, 
claiming as damages for non-delivery of the iron 
by him under the alleged contract the difference 
between the contract price of the iron and its 
market price on the 30th November, and a verdict 
for that amount was entered for him at the trial 
before Mr. Justice Lush. The Court of Exchequer 
subsequently held that the proper measure of 
damages which the plaintiff was entitled to re- 
cover was the aggregate sum of the several differ- 
ences between the contract price and the market 
price of the several instalments of iron on the 30th 
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September, 30th October and” 30th November 
respectively. 

The Court of Common Pleas, in Roper v. John- 
son, 28 L. T. N. S. 296, acted upon the rule that if 
a contract is made for the sale of a certain quan- 
tity of goods to be delivered by parcels on succes- 
sive days, and prior to the time for fulfilment of 
the agreement the vendor finally repudiates and 
declines to perform it, whereupon the buyer, 
electing to treat such repudiation as a breach of 
he entire contract, brings an action for the same 
before the period for completion has arrived—the 
measure of damages will be the difference be- 
tween the market price of the goods on the seve- 
ral days when the defendant ought to have per- 
formed his contract by delivery, subject however, 
to the reduction of the amount so ascertained, by 
proof of any facts which may have afforded the 
plaintiff the means of mitigating and diminishing 
the loss incurred. “I agree,” said Mr. Justice 
Brett, ‘“‘that asa general rule damages are to be 
measured thus, viz., they are to be the measure of 
the difference of the plaintiff’s position if the con- 
tract had been fulfilled from what it was by reason 
of the contract not having been fulfilled, and 
when the subject-matter of the contract is mar- 
ketable goods. What is the difference? Why, the 
difference is the market price on the day the de- 
fendant ought to have performed his contract and 
the contract price. * * * Butit is obvious that 
that is now found to be an inaccurate formula, 
and that‘the accurate formula is this, viz., the 
difference between the contract and the market 
price on the day the defendant ought to have per- 
formed his contract by delivery. But what is the 
rule if there was no market?”’ 

The question here suggested was raised in The 
Dunkirk Colliery Company v. Lever. Speaking of 
the above cases Lord Justice James said: Singu- 
larly enough, none of them are cases of an actual 
damage sustained by actual money transactions, 
but they are all cases in which there was an actual 
hypothetical damage, the question being, what 
was the difference between the price contracted 
to be given and something, not which the man 
did give or something which he received, but 
something which he says is the measure of dama- 
ges, and there have been laid down certain rules 
where there was no actual fact from which the 
damage could be ascertained.”’ But—and this is 
the important point—‘‘they were not applied to a 
case where men went into the market and did 
their best,’’ and these cases have no application to 
the case of vendors and purchasers where the 
vendors or purchasers, as the case may be, had 
gone into the market and done their best. Lord 
Justice Thesiger stated the rule which is applica- 
ble to such cases as this in the following way: 
‘*We have to see what has been the amount of 
damage really sustained, and we are bound, ac- 
cording to that ruling, to hold that the plaintiffs 
are entitled to that amount of damage, unless it 
appears that they have acted in this matter other- 
wise than they ought to have acted as reasonable 
men, bearing in mind that they are only bound to 
act according to their ordinary course of busi- 





ness.’’ The appeal was dismissed. The question 
raised was of some degree of novelty. There is 
no doubt, liowever, that this decision is quite con- 
sistent with the merits of the case. 


—--—_ --—- —————$————_——— 


CONSTITUTIONAL LAW—STATE TAXATION 
OF COMMERCIAL TRAVELERS. 





IN RE RUDOLPH. 





United States Circuit Court, District of Nevada, 
March, 1880. 

A State statute which imposes a license tax upon all 
traveling merchants, agents, etc., who travel in the State 
and sell, or offer to sell, goods by sample or otherwise, to 
be delivered at a future time, without any discrimina- 
tion against the goods or products of other States, does 
not violate the provisions of the Constitution of the 
United States forbidding the levying of ‘imposts, or du- 
ties on imports, or conferring upon Congress the power 
to regulate commerce between the States, with respect 
to goods sold by such traveling agents or drummers, for 
their employers doing business in another State, to be 
shipped at a future day tothe purchaser. — 


Lewis & Deal, for petitioner; Attorney-General 
Murphy, for respondent. 

SAWYER, J. 

The petitioner is a citizen of California, and in 
the employment of Adelsdufer & Co., merchants 
of San Francisco, California, engaged in the 
coffee and spice trade. He was traveling in 
Nevada, engaged in such employment, offering to 
sell and selling such goods, wares and merchan- 
dise as his employers dealt in. Upon making 
sales he transmitted the orders to said employ- 
ers in San Francisco, who filled them and shipped 
the goods sold to the parties ordering them, at 
their respective places of business in Nevada. 
For selling goods inthe course of said employ- 
ment at Virginia City, Nevada, he was arrested 
and held in custody upon a warrant issued upon a 
charge of having committed the offense of pur- 
suing such business without having procured a 
license as required by a statute of Nevada, passed 
February 20, 1877, (Stat. 1877-79). 

A writ of habeas corpus having been issued 
and the body of the prisoner produced, he now 
asks to be discharged from custody on the ground 
that said act is void, as being in violation of sub- 
division three, sec. 8, art. 1, of the Consti- 
tution of the United States, conferring upon Con- 
gress power to “regulate commerce among the 
several States;’’ also, of section ten, subdivision 
two of the same article, prohibiting the States 

rom laying imposts or duties on imports. 

The statute of Nevada in question provides that 
“every traveling merchant, agent, drummer or 
other person selling, or offering to sell, any goods, 
wares or merchandise of any kind, to be delivered 
at some future time, or carrying samples and sel- 
ling, or offering to sell goods, wares or merchan- 
dise of any kind similar to such samples, to be 
delivered at some future time,’’ shall obtain a 
license, and pay for such license $25 per month. 
It further provides that any person without a 
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license, ‘‘so offering any goods, wares or mer- 
chandise for sale shall be guilty of a misdemeanor, 
and on conviction shall be fined in any sum not 
less than $50 nor more than $500.” 

It is settled in the case of Woodruff v. Parham. 
8 Wall. 123, that the word ‘“‘imports”’ as used in 
subdivision two, section ten of article one of the 
Constitution, does not apply to goods brought 
from one State into another, but is limited to 
goods brought into the United States from some 
foreign country. The statute of Nevada, there- 
fore, does not violate that provision of the Con- 
stitution. 

We think, also, that ,the same case and the fol- 
lowing case in the same volume (Hinson v. Lott, 
Id. 148), determine the other question raised, and 
that the statute of Nevada in question does not 
violate the constitutional provisions conferring 
upon Congress the power to regulate commerce 
among the States. Conceding, for the purpose of 
the decision, the license fees to be a tax upon the 
goods sold, there is no discrimination against the 
goods of other States in favor of the products of 
Nevada; but all are taxed alike, and under those 
authorities where there is no discrimination the 
imposition of the tax is a legitimate exercise of 
the taxing power by the State. 

In Woodruff v. Parham, 8 Wall. 140, the court 
says: ‘The case before us is a simple tax on 
sales of merchandise, imposed alike upon all sales 
made in Mobile, whether the sales be made by a 
citizen of Alabama or of another State, and 
whether the goods sold are the produce of that 
State or some other. There is no attempt to dis- 
criminate injuriously against the products of other 
States or the rights of their citizens, and the case 
is not, therefore, an attempt to fetter commerce 
among the States, or to deprive the citizens of 
other States of any privilege or immunity posses- 
sed by citizens of Alabama. But a law having 
such operation would, in our opinion, be an in- 
fringement of the provisions of the Constitution 
which relate to those subjects, and therefore 
void.”’ And in Hinson y. Lott, Id. 152, the court 
say: ‘The tax in the case before us, if it were 
of the character we have suggested, discriminating 
adversely to the products of all the other States 
in favor of those of Alabama, and involving a prin- 
ciple which might lead to actual commercial non- 
intercourse, would, in our opinion, belong to that 
class of legislation and be forbidden by the clause 
of the Constitution just mentioned. . But a careful 
examination of the statute shows that it is not ob- 
noxious to this objection. A tax is imposed by the 
previous sections of the same act of fifty cents per 
gallon on all whisky and all brandy from fruits 
manufactured in the State. In order to collect this 
tax every distiller is compelled to take out a 
license and to make regular returns of the amount 
of distilled spirits manufactured by him. In this 
way he pays fifty cents per gallon. So that when 
we come in the light of these earlier sections of the 
act, to examine the thirteenth, fourteenth and fif- 
teenth sections, it is found that no greater tax is laid 
on liquors brought into the State than those man- 
ufactured within it. And it is clear that whereas 





collecting the tax of the distiller was supposed to 
be the most expedient mode of securing its pay- 
ment, as to liquors manufactured within the State 
the tax on those who sold liquors brought in from 
other States was only the complementary pro- 
visions necessary to make the tax equal on all 
liquors sold in the State. As the effect of the act 
is such as we have described, and it institutes no 
legislation which discriminates against the pro- 
ducts of sister States, but merely subjects them to 
the same rate of taxation which similar articles 
pay that are manufactured within the State, we do 
not see in it an attempt to regulate commerce, but 
an appropriate and legitimate exercise of the tax- 
ing power ot the States.”’ 

In all the cases cited on behalf of the petitioner 
from Brown v. Maryland ‘down, there was dis- 
crimination, and the discrimination was referred 
to as the obnoxious feature of the statute in ques- 
tion in the various cases. This is the distinction 
taken between that class of cases and those cited 
in this opinion, expressly taken in Welton v. 
Missouri, 1 Otto, 282, 3 Cent. L. J. 116, and again 
recognized in Cook v. Pennsylvania, 7 Otto, 573, as 
weil as in other cases. The statute of Nevada 
makes no reference whatever to foreign goods from 
or the products of other States. It simply imposes 
a license tax upon the occupation of all traveling 
merchants, agents, drummers or other persons 
selling or offering to sell goods of any description 
without reference to when or where they were 
made. The act we think valid, and that the pe- 
titioner is not restrained in violation of the Con- 
stitution or laws of the United States. It is there- 
fore ordered that the petitioner be remanded to 
the custody of the proper officer and the writ be 
discharged. 

HILLYER, J., concurred, 





CONSTITUTIONAL LAW — FOURTEENTH 
AMENDMENT—TRIAL BY JURY. 





STRAUDER v. STATE. 





Supreme Court of the United States, October Term, 
1879. 


1. The statute of West Virginia which denies to color- 
ed citizens the right and privilege of participating in the 
administration of the law, as jurors, because of their 
color, though qualified in all other respects, is a discrim- 
ation against that race forbidden by the Fourteenth 
Amendment. It is a denial of the equal protection of the 
laws to the race thus excluded, and is unconstitutional, 
since the constitution of juries is a very essential part 
of the protection which the trial by jury is intended to 
secure. * 

2. Sec. 641 of the Revised Statutes, which declares that 
“when any civil suit or criminal prosecution is com- 
menced in any State court, for any cause whatsoever, 
against any person who is denied or can not enforce in 
the judicial tribunals of the State, or in the part of the 
State where such suit is or prosecution is pending, any 
right secured to him by any law providing for the equal 


* For want of space the official syllabi in this and the 
next case have been omitted.—ED. CENT. L. J. 
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civil rights of citizens of the United States, * * * * 
such suit or prosecution may, upon the petition of such 
defendant, filed in said State court, at any time before 
the trial or final hearing of the cause, stating the facts 
and verified by oath, be removed, for trial, into the next 
circuit court to be held in the district where it is pend- 
ing,” is constitutional. 


Error to the Supreme Court of Appeals of the 
State of West Virginia. 

Mr. Justice STRONG delivered the opinion of the 
court: 

The plaintiff in error, a colored man, was 
indicted for murder in the Circuit Court of Ohio 
County in West Virginia, on the 20th of October, 
1874, and upon trial was convicted and sentenced. 
The record was then removed to the Supreme 
Court of the State, and there the judgment of the 
circuit court was affirmed. The present case is a 
writ of error to that court, and it is now, in sub- 
stance, averred that at the trial in the State 
court, the defendant, (now plaintiff in error) 
was denied rights to which he was entitled 
under the Constitution and laws of the United 
States. 

In the circuit court of the State, before the trial 
of the indictment was commenced, the defendant 
presented his petition, verified by his oath, 
praying for aremova] of the cause into the circuit 
court of the United States, assigning as ground 
for the removal, that ‘‘by virtue of the laws of the 
State of West Virginia, no colored man was 
eligible to be a member of the grand jury or to 
serve On a petit jury in the State; that white men 
are so éligible, and that by reason of his being a 
colored man, and having been a slave, he had 
reason to believe and did believe he could not 
have the full and equal benefit of all laws and 
proceedings of the State of West Virginia for the 
security of his person as is enjoyed by white citi- 
zens, and that he had less chance of enforcing in 
the courts of the State his rights on the prosecu- 
tion, as a citizen of the United States, and that the 
probabilities of adenial of them to him as such 
citizen on every trial which might take place on 
the indictment in the courts of the State, were 
much more enhanced than if he wasa white man.” 
This petition was denied by the State court, and 
the cause was forced to trial. 

Motions to quash the venire, ‘‘because the law 
under which it was issued was unconstitutional, 
null, and void,” and successive motions to chal- 
lenge the array of the panel, for a new trial, and 
in arrest of judgment were then made, all of 
which were overruled and made by exceptions 
parts of the record. 

The law of the State to which reference was 
made in the petition for removal and in the several 
motions, was enacted on the 12th of March, 1873 
(acts of 1872-3, p. 102,) and it is as follows: ‘All 
white male persons who are twenty-one years of 
age and who are citizens of this State shall be 
liable to serve as jurors, except as herein pro- 
vided.”” The persons excepted are State officials. 

In this court, several errors have been assigned, 
and the controlling questions underlying them all 
are, first, whether, by the Constitution and laws 





of the United States, every citizen of the United 
States has a right to a trial of an indictment 
against him by a jury selected and impaneled 
without discrimination against his race or color 
because of race or color; and, second, if he has 
such aright, and is denied its enjoyment by the 
State in which he is indicted, may he cause the 
case to be removed into the Circuit Court of the 
United States? 

It is to be observed that the first of these ques- 
tions is not whether a colored man, when an 
indictment has been preferred against him, has a 
right to a grand or petit jury composed in whole 
or in part of persons of his own race or color, but 
it is whether, in the composition or selection of 
jurors by whom he is to be indicted or tried, all 
persons of his race or color may be excluded by 
law, solely because of their race or color, so that 
by no possibility can any colored man sit upon the 
jury. 

The questions are important, for they demand a 
construction of the recent amendments of the 
Constitution. If the defendant has a right to have 
ajury selected for the trial of his case without 
discrimination against all persons of his race or 
color, because of their race or color, the right, if 
not created, is protected by those amendments 
and the iegislation of Congress under them. The 
Fourteenth Amendment ordains that ‘‘all persons 
born or naturalized in the United States and sub- 
ject to the jurisdiction thereof are citizens of the 
United States and of the State wherein they reside. 
No State shall make or enforce any laws which 
shall abridge the privileges or immunities of citi- 
zens of the United States, nor shall any State de- 
prive any person of life, liberty, or property, 
without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of 
the laws.”’ 

This is one of a series of constitutional provi- 
sions having a common purpose, namely, securing 
to arace recently emancipated, a race that through 
many generations had been held in slavery, all 
the civil rights that the superior race enjoy. The 
true spirit and meaning of the amendments, as 
we said in the Slaughter-House Cases, 16 Wall. 67, 
can not be understood without keeping in view 
the histor} of the times when they were adopted, 
and the general objects they plainly sought to ac- 
complish. At the time when they were incorpo- 
rated into the Constitution it required little knowl- 
edge of human nature to anticipate that those 
who had long been regarded as an inferior and 
subject race would, when suddenly raised to the 
rank of citizenship, be looked upon with jealousy 
and positive dislike, and that State laws might be 
enacted or enforced to perpetuate the distinctions 
that had before existed. Discriminations against 
them had been habitual. It was well known that 
in some States laws making such discriminations 
then existed, and others might well be expected. 
The colored race as a race was abject and igno- 
rant, and in that condition was unfitted to com- 
mand the respect of those who had superior in- 
telligence. ‘Their training had left them mere 
children, and as such they needed the protection 
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which a wise government extends to those who 
are unable to protect themselves. They especially 
needed protection against unfriendly action in the 
States where they were resident. It was in view of 
these considerations the Fourteenth Amendment 
was framed and adopted. It was designed to assure 
to the colored race the enjoyment of all the civil 
rights that under the law are enjoyed by white 
persons, and to give to that race the protection of 
the general government in that enjoyment when- 
ever it should be denied by the States. It not 
only gave citizenship and the privileges of citizen- 
ship to persons of color, but it denied to any State 
the power to withhold from them the equal pro- 
tection of the laws, and authorized Congress to 
enforce its provisions by appropriate legislation. 
To quote the language used by us in the Slaughter- 
house Cases: ‘*No one can fail to be impressed 
with the one pervading purpose found in all the 
amendments, lying at the foundation of each, and 
without which none of them would have been 
suggested—we mean the freedom of the slave 
race, the security and firm establishment of that 
freedom, and the protection of the newly-made 
freeman and citizen from the oppressions of those 
who had formerly exercised unlimited dominion 
over them.”’ So again: ‘*The existence of laws in 
the States where the newly emancipated negroes 
resided, which discriminated with gross injustice 
and hardship against them as a class, was the evil 
to be remedied, and by it (the 14th amendment) 
such laws were forbidden. If, however, the States 
did not conform their laws to its requirements, 
then by the fifth section of the article of amend- 
ment Congress was authorized to enforce it by 
suitable legislation.’’ And it was added: ‘*We 
doubt very much whether any action of a State, 
not directed by way of discrimination against the 
negroes, as a class, will ever be held to come 
within the purview of this provision.” 

If this is the spirit and meaning of the amend- 
ment, whether it means more or not, it is to be 
construed liberally to carry out the purposes of its 
framers. It ordains that no State shall make or 
enforce any law which shall abridge the privileges 
or immunities of citizens of the United States, 
(evidently referring to the newly made citizens, 
who being citizens of the United States are declared 
also to be citizens of the State in which they re- 
side.) It ordains that no State shall deprive any 
person of life, liberty or property without due 
process of law; or deny to any person within its 
jurisdiction the equal protection of the laws. What 
is this but declaring that the law in the States 
shall be the same for the black as for the white; 
that all persons, whether colored or white, shall 
stand equal before the laws of the States, and in 
regard to the colored race, for whose protection 
the amendment was primarily designed, that no 
discrimination shall be made against them by law 
because of their color? The words of the amend- 
ment, it is true, are prohibitory, but they contain 
a necessary implication of a positive immunity, or 
right, most valuable to the colored race, the right 
to exemption from unfriendly legislation against 
them distinctively as colored—exemption from 





legal discriminations, implying inferiority in civil 
society, lessening the security of their enjoyment 
of the rights which others enjoy, and discrimina- 
tions which are steps towards reducing them to 
the condition of a subject race. 

That the West Virginia statute respecting juries 
—the statute that controlled the selection of the 
grand and petit jury in the case of the plaintiff in 
error—is such a discrimination ought not to be 
doubted. Nor would it be if the persons excluded 
by it were white men. If in those States where 
the colored people constitute a majority of the en- 
tire population, a law should be enacted excluding 
all white men from jury service, thus denying to 
them the privilege of participating equally 
with the blacks in the administration of 
justice, we apprehend no one one would be 
heard to claim that it would not be a 
denial to white men of the equal protection 
of the laws. Norif a law should be passed ex- 


| cluding all naturalized Celtic Irishmen, would 


there be any doubt of its inconsistency with the 
spirit of the amendment. The very fact that the 
colored people are singled out and expressly de- 
nied by a statute all right to participate in the ad- 
ministration of the law, as jurors, because of their 
color, though they are citizens, and may be in 
other respects fully qualified, is practically a 
brand upon them, affixed by the law, an assertion 
of their inferiority, and a stimulant to that race 
prejudice which is an impediment to securing to 
individuals of the race that equal justice which the 
law aims to secure to all others. 

The right to a trial by jury is guaranteed to 
every citizen of West Virginia by the Constitution 
of that State, and the constitution of juries is a 
very essential part of the protection such a mode 
of trial is intended to secure. The very idea of a 
jury isa body of men composed of the peers or 
equals of the person whose rights it is selected or 
summoned to determine, that is, of his neighbors, 
fellows, associates, persons having the same legal 
status in society as that which he holds. Black- 
stone in his Commentaries says: ‘*The right of 
trial by jury, or the country, is a trial by the peers 
of every Englishman, and is the grand bulwark of 
his liberties, and is secured to him by the great 
charter.”’ It is also guarded by statutory enact- 
ments intended to make impossible what Mr. 
Bentham called ‘‘packing juries.” It is well 
known that prejudices often exist against particu- 
lar classes in the community which sway the 
judgment of jurors, and which, therefore, operate 
in some cases to deny to persons of those classes 
the full enjoyment of that protection which others 
enjoy. Prejudice in a local community is held to 
be a reason for a change of venue. The framers 
of the constitutional amendment must have known 
full well the existence of such prejudice and its 
likelihood to continue against the manumitted 
slaves and their race, and that knowledge was 
doubtless a motive that led to theamendment. By 
their manumission and citizenship the colored 
race become entitled to the equal protection of the 
laws of the States in which they resided, and the 
apprehension that through prejudice they might 
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be denied that equal protection, that is, that 
there might be discrimination against them, was 
the inducement to bestow upon the national gov- 
ernment the power to enforce the provision that no 
State shall deny to them the equal protection of the 
laws. Without the apprehended existence of pre- 
judice that portion of the amendment would haye 
been unnecessary, and it might have been left to 
the States to to extend equality of protection. 

In view of these considerations it is hard to see 
why the statute of West Virginia should not be 
regarded as discriminating against a colored man 
when he is put upon trial for an alleged criminal 
offense against the State. It is not easy to com- 
prehend how it can be said that while every white 
man is entitled to a trial by a jury selected from 
persons of his own race or color, or rather, select- 
ed without discrimination against his color, and a 
negro is not, the latter is equally protected by the 
law with the former. Is not protection of life and 
liberty against race or color prejudice, a right, a 
legal right, under the constitutional amendment? 
And how can it be maintained that compelling a 
colored man to submit to a trial for his life by a 
jury drawn from a panel from which the State has 
expressly excluded every man of his race, because 
of color alone, however well qualified in other re- 
spects, is not a denial to him of equal legal pro- 
tection? 

We do not say that within the limits from which 
it is not excluded by the amendment, a State may 
not prescribe the qualifications of its jurors, and 
in so doing make discriminations. It may confine 
the selection to males, to freeholders, to citizens, 
to persons within certain ages, or to persons havy- 
ing educational qualifications. We do not believe 
the fourteenth amendment was ever intend to pro- 
hibit this. Looking at its history it is clear it had 
no such purpose. Its aim was against discrimina- 
tion because of race or color. As we have said 
more than once, its design was to protect an 
emancipated race, and to strike down all possible 
legal discriminations against those who belong to 
it. To quote furtherfrom 16 Wall. supra: ‘In giv 
ing construction to any of these articles, (amend- 
ments,) it is necessary to keep the main purpose 
steadily in view.”’ ‘‘It is so clearly a provision 
for that race and that emergency that a strong 
ease would be necessary for its application to any 
other.”’ We are not now called upon to affirm or 
deny that it had other purposes. 

The Fourteenth Amendment makes no attempt 
to enumerate the rights it designed to protect. It 
speaks in general terms, and those are as compre- 
hensive as possible. Its language is prohibitory, 
but every prohibition implies the existenc of rights 
and immunities, prominent among which is an 
immunity from inequality of legal protection, 
either for life, liberty or property. Any State 
action that denies this immunity to a colored man 
is in conflict with the Constitution. 

Concluding, therefore, that the statute of West 
Virginia, discriminating in the selection of. jurors 
as it does, against negroes because of their color. 
amounts to a denial of the equal protection of the 
laws to a colored man when he is put upon trial 





for an alleged offence against the State, it remains 
only to be considered whether the power of Con- 
gress to entorce the provisions of the Fourteenth 
Amendment by appropriate legislation is sufficient 
to justify the enactment of section 641 of the Re- 
vised Statutes. 

A right or an immunity, whether created by the 
Constitution or only guaranteed by it, even with- 
out any express delegation of power may be pro- 
tected by Congress. Prigg vy. Commonwealth of 
Pennsylvynia, 16 Pet. 339. Soin United States v. 
Reese, 92 U.S. 217, 3 Cent. L. J. 294, it was said by 
the chief justice of this court: ‘Rights and im- 
munities created by or dependent upon the Con- 
stitution of the United States can be protected by 
Congress. The form and manner of the protec- 
tion may be such as Congress in the legitimate 
exercise of its legislative discretion shall provide. 
These may be varied to meet the necessities of the 
particular right to be protected.”’ But there is ex- 
press authority to protect the rights and immunities 
referred to in the Fourteenth Amendment, and to 
enforce observance of them by appropriate Congres- 
sional legislation. And one very efficient and ap- 
propriate mode of extending such protection, and 
securing to a party the enjoyment of the right or 
immunity, is a law providing for the removal of his 
case from a State court, in which the right is de- 
nied by the State law, into a Federal court where 
it will be upheld. This is an ordinary mode of 
protecting rights and immunities conferred by the 
Federal Constitution and laws. Section 641 is 
such a provision. It enacts that, ‘‘when any civil 
suit or criminal prosecution is commenced in any 
State court for any cause whatsoever against any 
person who is denied, or can not enforce, in the 
judicial tribunals of the State, or in the part of the 
State where such prosecution is pending, any right 
secured to him by any law providing for the equal 
civil rights of citizens of the United States. or of 
all persons within the jurisdiction of the United 
States, such suit or prosecution may, upon the 
petition of such defendant, filed in said State court 
at any time before the trial or final hearing of the 
case, stating the facts and verified by oath, be re- 
moved before trial into the next Circuit Court of 
the United States to be held in the district where 
it s pending.”’ 

This act plainly has reference to sections 1,977 
and 1,978 of the statutes which partially enumer- 
ate the rights and immunities intended to be 
guaranteed by the Constitution, the first of which 
declares that all persons within the jurisdiction of 
the United States shall have the same right in 
every State and Territory to make and enforce 
contracts, to sue, be parties, give evidence, and to 
the full and equal benefit of all laws and proceed- 
ings for the security of persons and property as is 
enjoyed by white citizens, and shall be subject to 
like punishment, pains, penalties, taxes, licenses, 
exactions of every kind, and to no other.”’ This 
act puts in the form ofa statute what had been 
substantially ordained by the _ constitutional 
amendment. It was a step toward enforcing 
the constitutional provisons. Section 641 was 
an advanced step, fully warranted, we think, 
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by the fifth section of the Fourteenth Amend- 
ment. 

We have heretofore considered and affirmed 
the constitutional power of Congress to authorize 
the removal from State courts into the Circuit 
Courts of the United States, before trial, of crimin- 
al prosecutions for alleged offences against the 
laws of the State, when the defense presents a 
Federal question or when a right under the 
Federal Constitution or laws isinvolved. State of 
Tennessee v. Davis, 10 Cent. L. J. 247. It is un- 
nessary now to repeat what we there said. 

That the petition of the plaintiff in error, filed 
by him in the State court before the trial of his, 
case, made a ease for removal into the Federal 
circuit court under section 641, is very plain, if, by 
the constitutional amendment and section 1,977 of 
the Revised Statutes he was entitled to immunity 
from discrimination against him in the selection 
of jurors, because of their color, as we have en- 
deavored to show that he was. It set forth suffi- 
cient facts to exhibit a denial of that immunity and 
a denial by the statute law of the State. 

There. was error, therefore, in proceeding to the 
trial of the indictment against him after his peti- 
tion was filed, as also in overruling his challege to 
the array of the jury and in refusing to quash the 
panel. 

The judgment of the Supreme Court of West 
Virginia is reversed and the case is remitted with 
instructions to reverse the judgment of the Circuit 
Court of Ohio County. 





CONSTITUTIONAL LAW — FOURTEENTH 
AMENDMENT—TRIAL BY JURY. 


RE COMMONWEALTH OF VIRGINIA. 


Supreme Court of the United States, October Term, 
1 


1. The prohibitions of the Fourteenth Amendment have 
reference to State action exclusively, and not to any 
action of private individuals. Sec. 641 of the Revised 
Statutes was alsointended for their protection against 
State action and against that alone. 


2. The Constitution and laws of Virginia do not ex- 
clude colored citizens from service on juries, The de- 
fendant in this case moved in the State court that the 
venire be so modified that one-third or some portion of 
the jury should be composed of his own race. Held, that 
the denial of that motion was not a denial of a right se- 
cured to him by any law providing for the equal civil 
rights of citizens of the United States, or by any statute 
or by the Fourteenth Amendment. A mixed jury in a 
particular case is not essential to the equal protection 
of the laws. Itis aright to which any colored man is 
entitled, that in the selection of jurors to pass upon his 
life, liberty or property, there shall be no exclusion of 
his race, and no discrimination against them because of 
his color. But thatis a different thing from that which 
was claimed as of right and denied in the State court, 
viz., aright to have the jury composed in part of color- 
ed men. 


8. A mandamus does not lie to control judicial discre - 
tion, except when that discretion has been abused. But 
it may be used as a remedy where the case is outside of 
that discretion and outside the jurisdiction of the court 





or officer to which or to whom the writ is directed. One 
of its peculiar and more common uses is to restrain in- 
ferior courts and keep them within their lawful bounds, 


Petition for mandamus. 

Mr. Justice STRONG delivered the opinion of 
the court: 

The questions presented in this case arise out of 
the following facts. 

Burwell Reynolds and Lee Reynolds, two col- 
ored men, were jointly indicted for murder in the 
County Court of Patrick County, Virginia, at its 
January term, 1878. The case having been re- 
moved into the circuit court of the State, and 
having been brought on for trial, the defendants 
moved the court that the venire, which was com- 
posed entirely of the white race, be modified so 
as to allow one-third thereof to be composed of 
colored men. This motion was overruled on the 
ground that the court ‘“thad no authority to change 
the venire, it appearing (as the record stated) to 
the satisfaction of the court, that the venire had 
been regularly drawn from the jury-box accord- 
ing tolaw.’’ Thereupon the defendants, before 
the trial, filed their petition, duly verified, pray- 
ing for a removal of the case into the Circuit 
Court of the United States tor the Western Dis- 
trict of Virginia. This petition represented that 
the petitioners were negroes, aged respectively 
seventeen and nineteen years, and that the man 
whom they were charged with having murdered 
was a white man. It further alleged that the 
right secured to the petitioners by the law pro- 
viding for the equal civil rights of all the citizens 
of the United States was denied to them in the 
judicial tribunals of the county of Patrick, of 
which county they are natives and citizens; that 
by the laws of Virginia all male citizens, twenty- 
one years of age and not over sixty, who are en- 
titled to vote and hold office under the Constitu- 
tion and laws of the State, are made liable to 
serve as jurors; that this law allows the right, as 
well as requires the duty, of the race to which the 
petitioners belong to serve as jurors; yet that the 
grand jury who found the indictment against 
them, as well as the jurors summoned to try them, 
were composed entirely of the white race. The 
petitioners further represented that they had ap- 
plied to the judge of the court, to the prosecuting 
attorney and to his assistant counsel, that a por- 
tion of the jury by which they were to be tried 
should be composed in part of competent jurors 
of their own race and color, but that this right 
had been refused them. The petition further 
alleged that a strong prejudice existed in the com- 
munity of the county against them independent 
of the merits of the case, and based solely upon 
the fact that they are negroes, and that the man 
they were accused of having murdered was a 
white man. From that fact alone they were sat- 
istied they could not obtain an impartial trial 
before a jury exclusively composed of the white 
race. The petitioners further represented that 
their race had never been allowed the right te 
serve as jurors, either in civil or criminal cases, in 
the county of Patrick, in any case civil or crimi- 

alin which their race had been in any way in. 
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terested. They, therefore, prayed that the prose- 
cution might be removed into the Circuit Court of 
the United States, The State court denied this 
prayer and proceeded with the trial, when each of 
the defendants was convicted. The verdicts and 
judgments were, however, set aside, and a motion 
for a removal of the case was renewed on the 
same petition, and again denied. The defendants 
were then tried again separately. One was con- 
victed and sentenced, and a bill of exceptions was 
duly signed and made part of the record. In the 
other case the jury disagreed. 

In this stage of the proceedings a copy of the 
record was obtained, the cases were, upon peti- 
tion, ordered to be docketed in the Circuit Court 
of the United States, November 18, 1878, which 
was at its next succeeding term after the first ap- 
plication for removal, and a writ of habeas corpus 
cum causa was issued, by virtue of which the de- 
fendants were taken from the jail of Patrick 
County into the custody of the United States 
marshal, and they are now held in jail subject to 
the control of that court. 

No motion has been made in the circuit court to 
remand the prosecutions to the State court, but 
the Commonwealth of Virginia has applied to this 
court for arule to show cause why a mandamus 
showld not issue commanding the judge of the 
District Court of the Western District of Virginia, 
the Hon. Alexander Rives, to cause to be redeliv- 
ered by the marshal of said district to the jailor 
of Patrick County the bodies of the said Lee and 
Burwell Reynolds, to be dealt with according to 
the laws of the said Commonwealth. The rule 
has been granted, and Judge Rives has returned 
an answer setting forth substantially the facts 
hereinbefore stated, and averring tbat the indict- 
ments were removed into the Circuit Court of the 
United States by virtue of section 641 of the Re- 
vised Statutes. 

If the petition filed in the State court before 
trial, and duly verified by the oath of the defend- 
ants, exhibited a sufficient ground for a removal 
of the prosecutions into the Circuit Court of the 
United States, they were in legal effect thus re- 
moved, and the writ of habeas corpus was properly 
issued. All proceedings in the State court subse- 
quent to the removals were coram non judice and 
absolutely void. This, by virtue of the express 
declaration of section 641 of the Revised Statutes, 
which enacts that ‘“‘upon the filing of such petition 
all further proceedings in the State court shall 
cease and shall not be resumed except as therein- 
after provided.”’ In Gordon vy. Longest, 16 Pet. 
97, it was ruled by this court that when an ap- 
plication to remove a cause (removable) is made 
in proper form, and no objection is made to the 
facts upon which it is founded, it is the duty of 
the State court to proceed no further in the cause, 
and every step subsequently taken in the exercise 
of jurisdiction in the case, whether in the same 
court or in the Court of Appeals, is coram non 
judice.”’ To the same effect is Insurance Company 
v. Dunn, 19 Wall. 214. 

It is, therefore, a material inquiry whether the 
petition of the defendants set forth sich facts as 





made a case for removal and consequently ar- 
rested the jurisdiction of the State court and 
transferred it to the Federal court. Section 641 
of the Revised Statutes provides for a removal 
‘“‘when any civil suit or prosecution is commenced 
in any State court, for any cause whatsoever, 
against any person who is denied or can not 2n- 
force in the judicial tribunals of the State, or in 
the part of the State where such suit or prosecu- 
tion is pending, any right secured to him by any 
law providing for the equal civil rights of citizens 
of the United States,’ etc. It declares that such 
a case may be removed before trial or final 
hearing. 

Was the case of Lee and Burwell Reynolds such 
an one? Before examining their petition for re-- 
movai, it is necessary to understand clearly the 
scope and meaning of this act of Congress. It 
rests upon the Fourteenth Amendment of the Con- 
stitution and the legislation to enforce its pro- 
visions. That amendment declares that no State 
shall make or enforce any law which shall abridge 
the privileges or immunities of citizens of the 
United States, nor shall any State deprive any 
person of life, liberty or property, without due 
process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws. It 
was in pursuance of these Constitutional pro- 
visions that the civil rights statutes were enacted. 
Sections 1977, 1978, Rev. Stats. They enact that 
all persons within the jurisdiction of the United 
States shall have the same right in every State 
and territory to make and enforce contracts, to 
sue, be parties, give evidence, and to the full and 
equal benefit of all laws and proceedings for the 
security of persons and property as is enjoyed by 
white citizens, and shall be subject to like punish- 
ment, pains, penalties, taxes, licenses and exac- 
tions of every kind, and to no other. Section 
1978 enacts that all citizens of the United States 
shall have the same right in every State and terri- 
tory as is enjoyed by white citizens thereof to in- 
herit, purchase, lease, sell, hold and convey real 
and personal property. The plain object of these 
statutes, as of the Constitution which authorized 
them, was to place the colored race, in respect of 
civil rights. upon alevel with whites. They made 
the rights and responsibilities, civil and criminal, 
of the two raves exactly the same. 

The provisions of the Fourteenth Amendment of 
the Constitution we have quoted all have reference 
to State action exclusively, and not tu any action 
of private individuals. It is the State which is 
prohibited from denying to any person within its 
jurisdiction che equal protection of the laws, and 
consequently the statutes partially enumerating 
what civil rights colored men shall enjoy equally 
with white persons, founded as they are upon the 
amendment, are intended for protection against 
State infringement of those rights. Section 641 
was also intended for their protection against 
State action, and against that alone. 

It is, doubtless, true that a State may act 
through different agencies; either by its legisla- 
tive, its executive or its judicial authorities, and 
the prohibitions of the amendment extend to all 
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action of the State denying equal protection of 
the laws, whether it be action by one of these 
agencies or by another. Congress, by virtue of the 
fifth section of the Fourteenth Amendment, may 
enforce the prohibitions whenever they are disre- 
garded by either the legislative, the executive or 
the judicial department of the State. The mode 
of enforcement is left to its discretion. It may 
. secure the right, that is, enforce its recognition, 
by removing the case from a State court in which 
it is denied into a Federal court where it will be 
acknowledged. Of this there can be no reason- 
able doubt. Removal of cases from State courts 
into courts of the United States has been an 
acknowledged mode of protecting rights ever 
since the foundation of the government. Its con- 
stitutionality has never been seriously doubted. 
But it is still a question whether the remedy of 
removal of cases from State courts into the courts 
of the United States, given by section 641, applies 
to all cases in which equal protection of the laws 
may be denied to a defendant. And clearly it 
does not. The constitutional amendment is 
broader than the provisions of that section. The 
statute authorizes a removal of the case only be- 
fore trial, not after a trial has commenced. It 
does not, therefore, embrace many cases in which 
a colored man’s right may be denied. It does not 
‘embrace a case in which a right may be denied by 
judicial action during the trial, or by discrimina- 
tion against him in the sentence, or in the mode 
of executing the sentence. But the violation of 
the constitutional provisions when made by the 
judicial tribunals of a State may be, and generally 
will be, after the trialhas commenced. It is then, 
during or after the trial, that denials of a defend- 
ant’s right by judicial tribunals occur. Not often 
until then. Nor can the defendant know until 
then that the equal protection of the laws will not 
be extended to him. Certainly until then he can 
not affirm that it is denied, or that he can not en- 
force it, in the judicial tribunals. 

It is obvious, therefore, that to such a case, that 
is, a judicial infraction of the constitutional inhi- 
bitions, after trial or final hearing has commenced, 
section 641 has no applicability. It was not in- 
tended to reach such cases. It left them to the 
revisory power of the higher courts of the State, 
and ultimately to the review of this court. We 
do not say that Congress could not have author- 
ized the removal of such a case into the Federal 
‘courts at any stage of its proceeding whenever a 
ruling should be made in it denying the equal 
protection of the laws to the defendant. Upon 
‘that subject it is unnecessary to affirm anything. 
It is sufficient to say now that section 641 does 
not. 

It is evident, therefore, that the denial or in- 
ability to enforee in the judicial tribunals of a 
State, rights secured to a defendant by any law 
providing for the equal civil rights of all persons 
citizens of the United States, of which section 
641 speaks, is primarily, if not exclusively, 
a denial of such rights or an inability to en- 
force them, resulting from the Constitution or laws 
of the State, rather than a denial first made 





manifest at the trial of the case. In other 
words, the statute has reference to a legislative 
denial or an inability resulting from it. Many 
such cases of denial might have been apprehended 
and some existed. Colored men might have been, 
as they had been, denied a trial by jury. They 
might have been excluded by law from any jury 
summoned to try persons of their race, or the law 
might have denied to them the testimony of col- 
ored men in their favor, or process for summoning 
witnesses. Numerous other illustrations might be 
given. In all such cases a defendant can affirm 
on oath, before trial, that he is denied the equal 
protection of the laws or equality of civil rights. 
But in the absence of constitutional or legislative 
impediments he can not swear before his case 
comes to trial that his enjoyment of all his civil 
rights is denied to him. When he has only an 
apprehension that such rights will be withheld 
from him when his case shall come to trial, he 
can not affirm that they are actually denied or that 
he can not enforce them. Yet such an affirmation 
is essential to his right to remove his case. By the 
express requirement of the statute his petition 
must set forth the facts upon which he bases his 
claim to have his case removed, and not merely 
his belief that he can not enforce his rights at a 
subsequent stage of the proceedings. The statute 
was not, therefore, intended as a corrective of 
errors Or wrongs committed by judicial tribunals 
in the administration of law at the trial. 

The petition of the two colored men for the re- 
moval of their case into the Federal court does 
not appear to have made any case for removal, if 
we are correct in our reading of the act of Con- 
gress. It did not assert, nor is it claimed now, 
that the Constitution or laws of Virginia denied 
to them any civil right, or stood in the way of 
their enforcing the equal protection of the laws. 
The law made no discrimination against them be- 
cause of their color, nor any discrimination at all. 
The complaint is that there were no colored men 
in the jury that indicted them, nor in the petit 
jury summoned to try them. The petition ex- 
pressly admitted that by the laws of the State all 
male citizens twenty-one years of age and not 
over sixty, who are entitled to vote and hold office 
under the Constitution and laws thereof, are made 
liable to serve as jurors. And it affirms (what is 
undoubtedly true) that this law allows the right, 
as well as requires the duty, of the race to which 
the petitioners belong to serve as jurors. It does 
not exclude colored citizens. 

Now, conceding as we do, and as we endeavored 
to maintain in the case of Taylor Strauder v. West 
Virginia (just decided ante p. 225) that discrim- 
ination by law, against the colored race, because 
of their color, in the selection of jurors, is a de- 
nial of the equal protection of the laws to a negro 
when he is put upon trial for an alleged criminal 
offence against a State, the laws of Virginia make 
no such discrimination. If, as was alleged in the 
argument, though it does not appear in the peti- 
tion or record, the officer to whom was intrusted 
the selection of the persons from whom the juries 
for the indictment and trial of the petitioners were 
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drawn, disregarding the statute of the State, con- 
fined ‘his selection to white persons, and refused 
to select any person of the colored race, solely be- 
cause of their color, his action was a gross viola- 
tion of the spirit of the State’s laws, as well as of 
the act of Congress of Mareh Ist. 1875, which pro- 
hibits and punishes such discriminations. He 
made himself liable to punishment at the instance 
of the State and under the laws of the United 
States. In one sense, indeed, his act was the act 
of the State and was prohibited by the constitu- 
tional amendment. But inasmuch as it was a 
criminal misuse of of the State law it can not be 
said to have been such a ‘“‘denial, or disability to 
enforce in the judicial tribunals of the State’’ the 
rights of colored men, as is contemplated by the 
removal act. See 641. It is to be observed that 
act gives the right of removal only to a person 
‘-who is denied, or can not enforce, in the judicial 
tribunals of the State, his equal civil rights.’’ And 
this is to appear before trial. When a statute of 
the State denies his right, or interposes a bar to 
his enforcing it, in the judicial tribunals, the 
presumption is fair that they will be controlled by 
it in their decisions, and in such a case a defend- 
ant may affirm on oath what is necessary for a re- 
moval. Such a case is clearly within the pro- 
visions of section 641. But when a subordinate 
officer of the State, in violation of State law, un- 
dertakes to deprive an accused party of a right 
which the statute law accords to him, as in the 
case at bar, it can hardly be said that he is denied 
or can not enforce, ‘tin the judicial tribunals of 
the State,’’ the rights which belong to him. In 
such a case it ought to be presumed the court will 
redress the wrong. If the accused is deprived of 
the right, the final and practical denial will be in 
the judicial tribunal which tries the case—after 
the trial has commenced. If, as in this case, the 
subordinate officer whose duty it is to select jurors, 
fails to discharge that duty in the true spirit of the 
law; if he excludes all colored men solely because 
they are colored, or if the sheriff to whom a venire 
is given, composed af both white and colored 
citizens, neglects to summon the colored jurors 
only because they are colored, or if a clerk whose 
duty it is to take the twelve names from the box 
rejects all the colored jurors for the same reason, 
it can with no propriety be said the defendant’s 
right is denied by the State and can not be en- 
forced in the judicial tribunals. The court will 
correct the wrong, will quash the indictment or 
the panel, or, if not, the error will be corrected in 
a superior court. We can not think such cases 
are within the provisions of section 641. Denials 
of equal rights in the action of the judicial tri- 
bunals of the State are left to the revisory powers 
of this court. 

The assertions in the petition for removal, that 
the grand jury by which the petitioners were in- 
dicted, as well as the jury summoned to try them, 
were composed wholly of the white race, and that 
their race had never been allowed to serve as 
jurors in the county of Patrick in any case in 
which a colored man was interested, fall short of 
showing that any civil right was denied, or that 





there had been any discrimination against the de- 
fendants because of their color or race. The facts 
may have been as stated, and yet the jury which 
indicted them, and the panel summoned to try 
them, may have been impartially selected. 

Nor did the refusal of the court and of the counsel 
for the prosecution to allow a modification of the 
venire, by which one-third of the jury, or a por- 
tion of it, should be composed of persons of the 
petitioners’ own race, amount to any denial of a 
right secured to them by any law providing for the 
equal civil rights of citizens of the United States. 
The privilege for which they moved, and which 
they also asked from the prosecution, was not a 
right given or secured to them, orto any person, by 
the law of the State, or by any act of Congress, or 
by the Fourteenth Amendment of the Constitution. 
It is a right to which every colored man is entitled, 
that in the selection of jurors to pass upon his 
life, liberty and property, there shall be no exclu- 
sion of his race, and no discrimination against them 
because of their color. But this is a different 
thing from the right which it is asserted was de- 
nied to the petitioners by the State court, viz., a 
right to have the jury composed in part by colored 
men. A mixed jury in a particular case is not es- 
sential to the equal protection of the laws, and the 
right to it is not given by any law of Virginia, 
or by any Federal statute. It is not, therefore, 
guaranteed by the Fourteenth Amendment, or 
within the purview of section 641. 

It follows that the petition for a removal stated 
no facts that brought the case within the pro- 
visions of this section, and, consequently, no juris- 
dition of the case was acquired by the Circuit 
Court of the United States. In the absence of 
such jurisdiction the writ of habeas corpus, by 
which the petitioners were taken from the cus- 
tody of the State authorities, should not have been 
issued. The circuit court has now no authority 
to hold them and they should be remanded. 

Upon the question whether a writ of mandamus 
is a propef proceeding to enforce the return of the 
men indicted to the custody of the State authorities, 
little need be said,in view of former decisions of this 
court. Section 688 of the Revised Statutes enacts 
that the Supreme Court shall have power to issue 
writs of mandamus in cases warranted by the 
principles and usages of law, to any courts ap- 
pointed under authority of the United States, or 
to persons holding office under authority of the 
United States, where a State or an ambassador, or 
other public minister, or a consul, or vice consul, 
isa party. In what cases such a writ is warranted 
by the principles and usages of law it is not always 
easy to determine. Its use has been very much 
extended in modern times, and now it may be said 
to be an established remedy to oblige inferior 
courts and magistrates to do that justice which 
they are in duty, and by virtue of their office, 
bound to do. It does not lie to control judicial 
discretion, except when that discretion has been 
abused; but it is a remedy when the case is out- 
side of the exercise of this discretion, and outside 
the jurisdiction of the court or officer to which or 
to whom the writ is addressed. One of its pecu- 








THE CENTRAL LAW JOURNAL. 





233 








liar and more common uses is to restrain in- 
ferior courts and to keep them within their lawful 
bounds. Bacon’s Abridgement, Mandamus, Letter 
D; Tapping on Mandamus, 105; Blackstone's Com- 
mentaries, vol. 3,110. This subject was discussed 
at length in ex parte Bradley, 7 Wall. 364, and 
what was there said renders unnecessary any dis- 
cussion of it now. To that discussion we refer. 
In our judgment it vindicates the use of a writ of 
mandamus in such a case as the present. 

The writ will, therefore, be awarded. 


ABSTRACTS OF RECENT DECISIONS. 


ENGLISH, IRISH AND CANADIAN CASES. 


PRINCIPAL AND AGENT—SALE OF GOODS—UNDIS- 
CLOSED PRINCIPAL—PAYMENT BY PRINCIPAL TO 
AGENT—LIABILITY OF PRINCIPAL.—Where an agent 
buys goods, as agent for an unnamed principal, the 
liability of such principal to the seller for the price of 
the goods is not discharged by a bona jide payment to 
his agent, unless such payment is the result of mis- 
leading conduct on the part of the seller.—Jrvine v. 
Watson, English High Court, Q. B. Div. 27 W. R. 
353. 


PRINCIPAL AND SURETY—CONTINUING GUARAN- 
TEE FOR ADVANCES—DEATH OF GUARATOR—DETER- 
MINATION OF GUARANTEE.—In the case of a continu- 
ing guarantee for advances which contains no pro- 
vision for express notice of determination on the 
guarantor, notice to the holders of the death of the 
guarantor and of the existence of a will, is construc- 
tive notice of the determination of the guarantee in 
respect of future advances, unless, perhaps, the will 
contains a power to the executor to continue the 
guarantee.—Coulthart v. Clementson, English High 
Court, Q. B. Div. 27 W. R. 355. 


LIBEL — PRIVILEGE — INSPECTION OF Docu- 
MENTS.—-A letter or acopy ofa letter containing the 
character given by the late master of a discharged ser- 
vant to a person about to engage him is only privileged 
in the sense that it a privileged communication, ¢. e., 
in the absence of evidence to the contrary it is to be 
considered as being given bona jide and without 
malice. Consequently in an action for libel by a ser- 
vant against his late master such letter or copy of letter 
will be ordered to be produced, at any rate unless the 
master make an affidavit that its production will tend 
tocriminate him. Quere, whether production will 
not be ordered even if such an affidavit is made. 
— Webb v. East, English Court of Appeal, 27 W. R. 
336. 

CLUB LAW — INQUIRY INTO CONDUCT OF MEM- 
BER—EXPULSION—INJUNCTION.—The rules of a club 
provided that if the conduct of any member should, 
in the opinion of the committee, ‘‘after inquiry’’ be 
injurious to the club, the committee might, after eall- 
ing on such member to resign, in the event of his re- 
fusal, summon a general meeting by the votes of two- 
thirds of which such member might be expelled. 
Held (1), that such inquiry meant proper inquiry into 
the truth of the facts, and that the committee were 
not to act without such inquiry; (2) that notice ought 
to be given to the member that his conduct is to be in- 
quired into, and an opportunity provided him for 





stating his case to the committee; (3) that if the gene- 
ral meeting called to expel the member be found to 
have been irregular on a technical ground, such mem- 
ber does not waive his right to question its regularity 
on that ground, though he attended and did not raise 
the objection at the meeting.—Labouchere v. Wharn- 
clife. English High Court, Chy. Div. 27 W. R. 367. 





UNITED STATES CIRCUIT AND DISTRICT 


COURTS. 


ATTEMPT TO COMMIT MURDER — DANGEROUS 
WEAPON.—1. There is no law of the United States 
for the punishment of the crime of an attempt to 
commit murder upon land in places within the exclu- 
sive jurisdiction thereof, unless committed by some 
means other than an assault with a dangerous weapon, 
as by poison, drowning or the like. 2. A dangerous 
weapon is one likely to produce death or great bodily 
harm; and a loaded pistol is sueh a weapon within the 
knowledge of the court. 3. When it is practicable 
for the court to declare a partieular weapon a dan- 
gerous one or not, it is the duty of the court to do so; 
but otherwise it is a question of law and fact to be de- 
termined by the jury under the direction of the 
court.— United States v. Williams. United States 
Circuit Court, District of Oregon. Opinion by 
DeEapy, J., Feb. 5, 1880. 


WRIT OF NE EXEAT—WILL NOT BE GRANTED UN- 
LESS DEFENDANT IS ABOUT TO DEPART FROM THE. 
UNITED STATES— WHO May IssvuE It.—A bill was 
filed by the plaintiff in this case against the defendant 
and others alleging fraudulent dealings with the de- 
fendant’s property by him to the injury of the plaint- 
iff’s claim against him; that defendant was a resident 
of Colorado and would soon depart from the jurisdic- 
tion of this court, unless restrained by a writ of ne 
exeat which was prayed for under Rey.Stat.(1875) § 717, 
p. 136. On the motion to issue the writ, BUTLER, J., 
said: ‘*The language of the act is that ‘writs of ne 
exeat may be granted by any justice of the Supreme 
Court in cases where they might be granted by the Su- 
preme Court and by any circuit justice or circuit judge 
in cases Where they might be granted by the circuit 
courts of which he is judge.’ A strict construc- 
tion would probably authorize the circuit justice, 
Judge Strong, or the circuit judge, Judge Mc Ken- 
nan, only to issue the writ, and not the district 
judge, even though the latter be sitting as a 
judge of the cireuit court. ‘‘Biddle, for plaint- 
iff. The act being remedial can not be construed 
in a way which would deprive the plaintiff of 
all substantial benetit. Moreover, in the case of 
Union Mutual Ins. Co. v. Kellogg, 5 W. N. 477, 
Cadwalader, D. J., granted a writ of ne exeat. 
BUTLER, J.: ‘* Upon the authority of the case 
of the Union Mutual Ins. Co. vy. Kellogg, in which 
Cadawalader, D. J., sitting alone, issued the 
writ, I will make the order requested, with leave to 
the defendant to quash the writ upon notice to the 
plaintiff’s counsel.’’ The writ was accordingly issued 
and served upon the same day; whereupon White, for 
defendant, moved to quash it, arguing: ‘‘A discus- 
sion of the merits is immaterial, for the Rev. Stats. 
U.S. 1875. § 727, provide, that ‘no writ of ne exea 
shall be granted unless * * * * satisfactory proof 
is made to the court or judge granting the same, that 
the defendant designs quickly to depart from the 
United States.’ The allegation here is merely that the 
defendant intends to withdraw from this district put 
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not from the United States.’’ (The order and writ in 
in the case of Union Mutual Ins. Co. v. Kellogg were 
here produced in court, and it appeared that both pro- 
vided that the defendants therein should not go be- 
yond the limits of the Eastern District of Pennsylva- 
nia.) BUTLER, J.: ‘‘Unless this language in the 
statute be explained the writ must be quashed. 
Though I had the statutes before me in issuing the 
writ, and adverted to the first sentence of § 717, the 
second sentence escaped my observation. The point 
is unexpected, and in view of the decision of Cad- 
walader, J. supra. I will discharge the defendant 
upon his giving bail in $2,000 to appear on February 
27 before the court.’* On February 27 the case was 
called for argument, and the court delivered final 
judgment. BUTLER, J.: ‘*When the motion to issue 
the writ was made, I felt a doubt as to my power to 
issue it, founded upon the first sentence of § 717; It 
may be said that the district judge, though sitting as 
circuit judge, is not designated by the act which de- 
fines the power of the court to issue the writ. I will 
not say that this doubt would have prevented my issu- 
ing it, but I may say that I had a shadow of doubt as 
to my authority. I issued the writ, however, without 
advyerting tothe second sentence of the same section, 
though I had the act before me, upon the authority of 
the case before Cadwalader, J. It is now frankly con- 
ceded by counsel that the language of the act does not 
authorize the writ. This renders it unnecessary to 
examine the merits of the case.’’ Writ quashed.— 
Lowenstein v. Biembaum. United States Circuit 
Court, Eastern District of Pennsylvania, 8 W. N. 163. 
NoTE.—As tothe want of power of a United States 
district’judge to issue a writ of ne exeat, see Gernon v. 
Boccaline, 2 Wash. C. C. 130. In theearly history of 
Pennsylvania, writs of ne exeat provincia were fre- 
quent. Rawle on Equity in Pennsylvania, 40-44. The 
subsequent instances in which it has been issued by a 
State court are very few. It is believed there are but 
two reported cases, viz.: Torlade v. Barrazo, 1 Miles, 
385, and Dransfield vy. Dransfield, 7 Phila. 148. For 
cases in New York and other States, see note to 
Adam’s Equity, *360. For form of writ, affidavit and 
order, see Dan. Ch. Pl. & Pr. pp. 1812, 2180, 2326. 





SUPREME COURT OF ILLINOIS. 
[Filed at Ottawa, Jan., 1880.] 


ARBITRATION AND AWARD—TIME FOR OBEYING 
DECREE MUST BE CERTAIN.—On the 22nd day of Au- 
gust, 1878, the parties agreed to arbitrate certain mat- 
ters of difference. and selected persons to act as arbi- 
trators, and on the 24th day of that month they, hav- 
ing heard the parties, made their award. After- 
wards appellee tendered to the appellant the amount 
awarded to be paid. Afterwards appellant applied 
to the court to have the award set aside and 
quashed. On a hearing the motion was granted. 
Appellee then appealed to the appellate court, 
and on a hearing in that court the judgment of 
the circuit court was reversed. Thereupon the 
plaintiff below appealed to this court. It is amongst 
other things urged that the award is not certain, and 
does not fix the time forthe payment of the money 
awarded. WALKER, J., says: ‘‘ We think the award 
sufficiently certain in all but the time for payment of 
the money and the delivery of the deed. The award 
provides that the company ‘shall pay to the said David 
Alfred the sum of four hundred dollars, at any time 
fixed upon by them, by giving the said Alfred three 





days notice of the time and the place when the money 
will be paid, and at the same time the said Alfred 
shall deliver to said company the deed aforesaid.’ 
Thus it is seen that the time for the performance of 
these, the most important acts, is not fixed, but is 
left to to be determined by the railroad company. 
Such a finding leaves that matter open and in dispute. 
It may be the company might never fix the time when 
the money shall be paid. If so, then that could only 
be settled by litigation or further arbitration * * * * 
We are not able to see how the circuit court could ren- 
der such a judgment for this money as to enforce its 
collection. The judgment could not be rendered so 
as to fix the time when it should be paid, and an exe- 
cution issue for its collection, as the company have 
the right to fix the time for its payment and not the 
court.’’ Reversed.—Alfred v. Kankakee &c. R. Co. 


MANDAMUS—ADEQUATE REMEDY AT LAw — ACT 
TO BE ENFORCED MUST BE LAWFUL.—On the 23d of 
May, 1878, appellant filed in the La Salle County Cir- 
cuit Court a petition for a mandamus against appellee 
for the purpose of compelling the latter to issue to him 
licenses authorizing him to keep a dram shop and pool 
table within the corporate limits of appellee. Appel- 
lee first filed a demurrer, which was overruled by the 
court, and then filed an answer denying the averments 
of the petition and setting up new matter. To this 
answer the circuit court sustained a demurrer, and 
upon appellee’s declining to answer further a peremp- 
tory writ of mandamus was ordered in accordance 
with the prayer of the petition. Upon appeal to the 
appellate court the judgment of the circuit court was 
reversed, and appellant now brings the record to this 
court. MULKEY, J., says: ‘‘ Prior to the act of 
1874, entitled an ‘act to revise the laws in relation to 
mandamus,’ it was settled by a uniform current of 
decisions of this and other States, where the com- 
mon law system obtains, that mandamus would not 
lie whenever the right was either doubtful or when 
there was some other adequate remedy at law. So far 
as the latter branch of the rule is concerned, the act 
in question had the effect of placing mandamus in this 
State upon the same footing with other remedies at 
law. It was inadvertently said in Ryan v. Duncan, 
88 Ill. 142, that the petitioner must show that he has 
no other adequate remedy. The remark was made 
without reference to the present statute, which has 
changed the rule in that respect,as we have just stat- 
ed. It is now held that mandamus will lie in all cases 
when it affords an appropriate remedy for the en- 
forcement of a legal right without regard to whether 
there may be some other adequate remedy or not. But 
the rule is still inflexible that the action will not lie 
where thg right is doubtful. In People ex rel Rich- 
berg v. Trustees, 86 Ill. 613, it was said, ‘The princi- 
ple is, the party praying the writ must show a clear 
right to it.’ Inthe County of St. Clair v. People, 85 
Id. 396, it was said: ‘The rule is well and uniformly 
established that a relator must show a clear right before 
relief will be granted by the court in a proceeling of 
this character.’ Again, in People v. Leib, 85 Id. 484, 
it is laid down that the writ is not grantable as of ab- 
solute right in all cases, and that it is not granted un- 
less the right of the relator is clear and undeniable.’ 
To the same effect is the case of People v. Highway 
Com. 88 Id. 142. Indeed there is nothing better set- 
tled in the whole domain of tbe law than that the re- 
lator ina mandamus proceeding must show a clear 
and indubitable title;to the writ, otherwise it will not 
be granted. Has appellant brought himself within 
the rule here laid dowe? It is a fundamental princi- 
ple in the law of mandamus that the act sought to be 
enforced must not only be lawful and proper it itself, 
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but it must also be one that the defendant may prop- 
erly do. The defendant here is a municipal corpora- 
tion and can therefore properly do only such acts 
as the law enables it todo. Not only so being a mere 
creature of the aw it can exercise the power confer- 
red upon it only in the manner prescribed by law. It 
must therefore not only appear that the legislature has 
conferred upon appellee power to grant the licenses in 
question, but appellant must also show that there was, 
prior to the application for them, such an exercise of 
the power by appellee as enabled it lawfully and prop- 
erly to issue them.’? * * * * The court then en- 
tered into a discussion of the question of power in 
the appellee to act which was decided negatively. 
The decree of the appellate court aflirmed.—People 
v. Village of Crotty. 


+ 





SUPREME COURT OF NEBRASKA. 
January, 1880, 


PRECINCTS—POWER TO ISSUE BONDS—MANDAM- 
us.—1.—Precinets are mere territorial divisions or 
districts created for certain political and administra- 
tive purposes, and without the semblance of corpo- 
rate character. They can neither plead nor be im- 
pleaded, in actions, nor are they capable of imposing 
on themselves any obligation or liability, except in 
pursuance of express legislative authority. 2. The 
statute provides for the payment of precinct bonds 
issued to aid works of internal impfovement, by 
means of special taxes to be levied and qdollected on all 
the taxable property in the precinct. Im case of the 
failure or refusal of the proper officers to levy the 
necessary taxes, and make payment to the holders of 
such bonds, it is provided that they may be com- 
pelled by mandamus to do so, and this is the appro- 
priate remedy. 3. The holder of such bonds, on 
which certain interest coupons had fallen due, brought 
an action at law thereon, in the Circuit Court of the 
United States for the District of Nebraska, against the 
board of county commissioners of Dodge county, and 
obtained a judgment for the amount of the matured 
interest and costs. On this judgment an application 
is made to this court for a writ of mandamus to com- 
pel the commissioners of said county to levy the nec- 
essary tax upon the property of the precinct to pay 
said judgment. Held, that said judgment is an ab- 
solute nullity, and no foundation for the desired writ. 
Writ denied. Opinion by LAKE, J.—State v. Dodge 
Co. 


PROMISSORY NOTE—JOINT ACTION CAN NOT BE 
MAINTAINED AGAINST MAKER AND GUARANTOR.— 
Under the Nebraska Code the holder of a note can not 
bring a joint action against the maker and guarantor. 
Sec. 44 provides that persons severally liable upon the 
same obligation or instrument, including the parties 
to bills of exchange and promissory notes, may all or 
any of them be included in the same action at the op- 
tion of the plaintiff. This is a literal copy of sec. 120 
of the Code of New York, as it existed prior to 1876, 
and has been copied in Ohio, Florida, Minnesota, Or- 
egon, Colorado, North Carolina, South Carolina and 
Wisconsin. Bliss on Code Pleading, sec. 94. In 
Kansas the words ‘‘and indorsers and guarantors’’ 
follow the words ‘‘promissory notes.’’ Sec. 2550 of 
the Code of Iowa of 1873 provides that ‘‘when two or 
more persons are bound by contract or by judgment, 
decree or statute, whether jointly only, or jointly and 
severally, or severally only, and including the parties 
to negotiable paper, common orders and checks and 





sureties on the same, and separate instruments, or by 
any liability growing out of the same, the action there- 
on may be brought at the plaintiff’s option against any 
or all of them.’’ Under these provisions it is held 
that the guarantor, when the guaranty is on the same 
paper with the original instrument, may be joined as 
defendant with maker. Peddicord vy. Whitman, 9 
Towa, 471; Marvin vy. Adamson, 11 Iowa, 371; Tucker 
v. Shiner, 24 Iowa, 33; Stout v. Noteman, 30 Iowa, 
414; Mix y. Fairchild, 12 Iowa, 351. In Gale v. Van- 
Arman, 18 Ohio, 36, before the adoption of the Code, 
the Supreme Court held that ‘‘where a stranger to a 
note payable in checks, at the time of the execution, 
wrote on the back and signed these words, ‘I guaran- 
tee the fulfillment of the within contract,’ it was a 
joint contract, and that the parties might be sued 
jointly upon it,’’ citing Leonard v. Sweetzer, 16 Ohio, 
1; Stage v. Olds, 12 Ohio, 158: Bright v. Carpenter, 
9 Ohio, 139. The decision is placed upon the ground’ 
that the instruments were executed by principal and 
surety at the same time, upon the same consideration, 
for the same purpose, and took effect from the same 
delivery. The dissenting opinion of Hitchcock, C. J., 
seems to draw the proper distinction between a guar- 
antor and surety, which seems to have been overlooked 
by a majority of the court. Where the guaranty is 
made at the same time with the principal con- 
tract, and becomes an essential ground of credit, 
there is no doubt the consideration extends to the con-- 
tract of guaranty. Buta contract of guaranty is not 
a primary obligation to pay, but is an undertaking that 
the debtor will pay. The contract of the maker and 
sureties upon a promissory note is to pay the same. 
The guarantor is not a promissor with the maker. 
How, then, can he be sued with the maker of a prom- 
issory note upon an obligation to which he is not a 
party? The contract of guaranty is a separate and in- 
dependent contract, and the liability of the guarantor 
is governed by the express terms of the contract. He 
can not be joined in an action against the maker of a 
note, he not being liable as maker. Phaleny. Dinger, 
4 E. D. Smith, 379; Ridded v. Schuman, 10 Barb. 
633; Tibbets v. Percy, 24 Barb. 39; Allen v. Fosgate, 
11 How. Pr. 218: Borden y. Gilbert, 13 Wis. 670;. 
Virden y. Ellsworth, 15 Ind. 144; Bondwart v. Blad- 
den, 19 Ind. 160. Reversed. Opinion by MAXWELL, 
C. J.—Mowery v. Mast. 


SUPREME JUDICIAL COURT OF MASSA- 
; CHUSETTS. 


January, 1880. 


FIRE INSURANCE—RIGHT TO REPAIR — TRUSTEE 
PROCEss.—A policy.of fire insurance contained the 
following clause: *‘Provided always that the com- 
pany shall have the right to make good the damages by 
replacing or repairs.’’ After the destruction of the 
building by fire, and before it was rebuilt, the com- 
pany were summoned in trustee process as the trustee 
of the insured. Held, that the trustees were not’ 
chargeable. At the time of the service of process 
upon them, they had in their hands no money or prop- 


erty due or belonging to the defendant absolutely and) 


without any contingency. The trustees had the right 
to rebuild instead of paying the money. Opinion by 
LorD, J.—Godfrey ®. Macomber. 


THREATENING COMMUNICATION — STATUTE— IN- 
TENT—INSTRUCTIONS.—The defendant was indicted 


under Gen. Stats., ch, 160, sec. 28, which provides- 
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that: ‘‘Whoever, either verbally or by a written or 
printed communication, maliciously threatens to ac- 
use another of any crime or offense; or by such com- 
munication maliciously threatens an injury to the 
person or property of another, with intent thereby to 
extort money or any pecuniary advantage whatever, 
or with intent to compel the person so threatened to 
do any act against his will, shall be punished,’’ ete. 
‘The threat relied upon was contained in the following 
written communication: ‘‘Greenfield. Oct. 9th, 1878. 
Mr. Chapin. If you want to settle with me for what 
you have stole from me you can do so by paying me 
$10; if not, I will put you where you will have a 
ehance to look through iron, and you can have until 
Saturday,the 12th,eight o’clock a.M.,todoso. Yours 
truly, H. W. Chapin, Greenfield, Mass.;’’ and the 
malicious intent was alleged to be ‘‘to extort money 
from the said Ralph H. Chapin.’’ The evidence tend- 
ed to show that the defendant was the owner of a field 
of buckwheat ready for harvest, and made an agree- 
ment with Chapin to assist him in harvesting it, and 
that the payment for his services was to be made by a 
portion of the buckwheat. What that portion was to 
be was a subject of dispute between the parties. The 
defendant had taken a portios of the crop when Cha- 
pin came and took a portion which the defendant 
claimed was much more than he had the right to take, 
and that it was taken without his knowledge. Held, 
1. That the question of intent was a question of fact 
for the jury under preper instructions. 2. That instruc- 
tions that the defendant must have maliciously intend- 
ed to obtain that which in justice and equity he knew 
he had no right to receive, and that the defendant was 
not guilty if he believed that Chapin actually owed 
him could not properly have been given without qual- 
ifications. 3. That the instructions that the law did 
not authorize the collection of just debts by the mali- 
cious thréatening to accuse the debtor of a crime was 
entirely accurate. Opinion by LoRD, J.—Com. v. 
Coolidge. 


INDICTMENT — INCONSISTENT COUNTS — NOLLE 
PROSEQUI.—In anindictment containing two counts 
the defendants were charged in the first with the lar- 
aeny of a cow, and in the second with receiving the same 
cow knowing the same to have been stolen. At the 
trial there was evidence tending to show that the cow 
had been stolen, and that recently after said larceny 
said cow was in possession of the defendants. The 
prosecuting officer went to the jury on both counts, 
and the court, among other instructions not objected 
to, especially instructed the jury that there was no 
evidence in the case to authorize a verdict of guilty on 
the second count. The jury found the defendants guilty 
on each count, and the verdict was taken and affirmed 
by the court in the usual way against both defendants. 
Defendants then moved in arrest of judgment that the 
indictment charged two distinct offenses; that the ver- 
dict was inconsistent and void, and that the finding 
was contrary to law and in violation of the instructions 
given by the court. Thereupon the district attorney 
moved for leave to nol. pros. the second count, 
which the court granted, against defendants’ objec- 
tion. The court then overruled said motion in arrest 
of judgment, and the defendants excepted. Heid, 
that the nol. pros. affected only the proceedings sub- 
sequent to it, but the record of what is antecedent to 
it remains. By that reeord it appears that there had 
been a larceny and but one larceny. The defendants 
could not be guilty upon both counts, because in law 
the guilty receiver of stolen goods can not himself be 
the thief; nor can the thief be guilty of receiving 
stolen goods which he himself has stolen. The fact 
that the verdict was inconsistent with the views of the 





presiding judge does not invalidate it as a verdict af- 
ter it had been recorded and affirmed. The finding of 
guilty upon both counts is inconsistent in law and con- 
clusive of a mis-trial. To assume that the error is cor- 
rected bya nol. pros. of either count by the district 
attorney is to permit the district attorney to determine 
instead of the jury, upon which count the defendants 
were guilty. Exceptions sustained. Opinion by 
Lorp, J.—Com. v. Haskins. 


SUPREME COURT OF INDIANA. 
February, 1880. 


‘* RESIDENT FREEHOLDER’’ — STATUTE CON- 
STRUED.—Action to enjoin the board of commission- 
ers from letting a contract to build a court house, on 
the ground that the law requiring a bond signed by at 
least two ‘‘resident freeholders’’ as sureties, had not 
been complied with by the bidders. After a discus- 
sion of the authorities in which analagous terms are 
construed, the court concludes that the term ‘‘resi- 
dent freeholder,’’ when not limited by other words, 
by the sense of the context, or by the subject matter, 
must be construed to mean resident freeholder of the 
State, and should not be restricted to the county. 
Judgment affirmed. Opinion by BIDDLE, J. — 
McCormack v. Commrs. of Johnson Co. 


PROMISSORY NOTE— BANKRUPTCY— EXEMPTION, 
—On January 18, 1877, the appellee Voils was ad- 
judged a bankrupt. Weaver, the appellant, then 
owed Voils $72.38 on account. Voil’s assignee set-off 
to him Weaver’s account as part of the $300 exempt 
by law, and in March, 1877, Weaver executed his note 
therefor due one day after date. On January 29, 1877, 
one Templeton obtained a judgment against Voils,and 
on February 10, 1877, he assigned the judgment to 
Weaver. This suit was on the note executed by 
Weaver to Voils, and Weaver answered,setting up the 
Templeton judgment assigned to him by way of set- 
off. The proceedings in bankruptcy were still pend- 
ing. Voils had judgment in his favor: Held, that un- 
der sec. 5067, of the United States statutes, the debt 
upon which the Templeton judgment was rendered 
was provable. When the suit was brought if Voils 
had pleaded his bankruptcy, that would have stayed 
the proceeding and no judgment could have been taken, 
though the plaiptiff, on proper application, might have 
had his damages assessed and then proved for the 
amount; or he might have waited the termination of 
the proceedings in bankruptcy, and if the defendant 
failed to get his discharge he could have proceeded 
against him; but the judgment was not a proper set- 
off pending the proceedings in bankruptcy. 37 Tex. 
419. Affirmed. Opinion by Scorr, J.—Weaver v. 
Voils. 

FIRE INSURANCE—CHANGING USE OF PREMISES 
SECOND INSURANCE.—In this case it was pleaded asa 
defense to a suit upon a policy of insurance that the 
building insured had been changed from a hotel to a 
house of prostitution where intdbleating liquors were 
illegally sold. The policy contained no provision pro- 
hibiting a change of business in the premises, but the 
by-laws provided that buildings used for illegal pur- 
poses, as for houses of ill-fame, are not allowed to be 
insured, and that ‘‘if buildings previously insured are 
appropriated to such uses during the time of insur- 
ance, the agent must either insist upon the removal of 
the danger or the cance!lation of the policy.’’ Held, 
that it was the duty of the agent, under the above by- 
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laws, to ascertain whether the property insured had, 
after insurance, been put to an illegal or immoral use; 
and if so, the consequence was not the forfeiture of 
the policy, but it becomes the duty of the agent to in- 
sist upon the removal of danger or the cancellation of 
the policy; failing in this the insurer can not com- 
plain of the change of use to which the building was 
put. The misconduct of the insured, in reference to 
the building, unless coupled with the intention of de- 
stroying it by fire, will not avoid the obligation of 
the insurer upon the policy. 65 Ind. 549. If by rea- 
son of the use to which it is put the building becomes 
a nuisance, this affords no defense to a suit upon the 
policy. 2. Where it is provided in a by-law in a mu- 
tual insurance company that a policv issued by such 
company shall be void if the insured should insure in 
another company,except such double insurance should 
be with the knowledge and consent of the directors of 
the furmer and indorsed on the policy, the consent of 
the agent to such double insurance. he having no 
authority to give such consent to a second policy, will 
not excuse the plaintiff; and the fact that the insur- 
ance company which insured the second policy had 
not complied with the statute authorizing it to do bu- 
siness in the State, will not avoid such second policy 
but would merely suspend the right of action of the 
insurer tothe obligation of the insured thereunder. 
54 Ind. 270. Affirmed. Opinion by BIDDLE, J.—Beh- 
ler v. German Mut. Ins. Co. . 





SUPREME COURT OF KANSAS. 
February Term, 1880. 


NEGLIGENCE—RAILROAD—STOCK Law.—Where a 
railway company by the mere license or permission of 
another company runs an engine over the road of the 
latter company, without being the assignee or lessee 
of such company, and a cow is killed by the engine on 
the road, which injury occurs from no negligence in 
the running of the engine, but in consequence of the 
omission to inclose the road with a good and lawful 
fence to prevent animals from being on the road, a 
judgment for damages, attorney’s fees and costs may 
be properly rendered against the company owning the 
road. Affirmed. Opinion by Horton, C. J. All 
the justices concurring.—Kansas City, etc. R. Co. v. 
Ewing. 

PLEDGE—ATTORNEY FEES.—Where a Dill or note 
is pledged as collateral security for a debt and the 
pledgee brings suit to collect such bill or note, the rea- 
sonable fees of counsel in such suit are a charge 
upon the pledgor and only the net proceeds of 
the collection after payment of such fees are 
a payment upon the debt. The rule of the common 
law is not changed by sec. 1, of ch. 77, of the Laws of 
1876, which forbids any contract in note, bill or mort- 
gage for the payment of attorney fees or the rendition 
of any judgment against the maker of any such paper 
for any such fees. Reversed. Opinion by BREWER, 
J. All the justices concurring.—Neal v. Elliott. 


Lis PENDENS—SHERIFF’S DEED — TRESPASS,.—1. 
P owns and is in actual possession of and resides upon 
a certain piece of land. It is sold to S at sheriff’s sale, 
anda sheriff’s deed is executed to 8 for the premises. 
Before the deed is filed for record, and before M has 
any notice of the deed, or of S’s claim to the land, M, 
in good faith, and at the instance and forthe benefit of 
P, who is still in the actual possession of the proper- 
ty, removes a house therefrom. Held, that M is not 
liable to S for damages in removing said house. 2. The 





registry act, the doctrine of relation as of deeds back 
to some other prior period of time; the doctrine of 
lis pendens; questions as to liens and equities, and of 
what notice persons who are not parties to the suit are 
required to take of judicial proceedings; and actions 
for injuries by holders of equitable titles, and defens- 
es thereto discussed in the opinion. Reversed. Opin- 
ion by VALENTINE, J. HORTON, C.J., concurring. 
BREWER, J., dissenting.—Marshall v. Shepherd. 


NEGOTIABLE PAPER — BLANK INDORSEMENT — 
PAROL TESTIMONY.—1. As a general rule, parol tes- 
timony is inadmissible to contradict or vary the terms 
of the contract which the law implies from the in- 
dorsement in blank of negotiable paper, yet this rule 
has its limitations and exceptions. 2. Inan action by 
a bank against L, its president, to recover of L as an 
indorser on a certain promissory note payable to the 
order of L, president, at the bank, an exception to the 
rule is sufficiently set forth in the following answer: 
**Defendant admits the execution by the maker of the 
note, and the indorsement by the defendant on the 
back thereof, but says the note was not executed to 
defendant but to the bank in the name of the defend- 
ant, as president of the bank, and was so executed 
because it was customary for the bank to take notes 
of its debtors in the name of its officers as payees; that 
it was executed in consideration of a pre-existing and 
overdue indebtedness of the maker to the bank; that 
afterwards, without any consideration or benefit what- 
ever moving between the bank and the defendant, or 
between the bank and any one else, but merely in ac- 
cordance with the custom of the bank, the defendant, 
as president of the bank, and not otherwise, indorsed 
his name on the back of the note; that at no time was 
the defendant the owner or holder of the note, nor 
Was any other person than the bank the owner there- 
of, and that the indorsement of the note by defendant 
was wholly and entirely without consideration. Re- 
versed. Opinion by HorTON, C. J. All the justices 
econeurring.—Lovejoy v. Citizens Bank. 


COURT OF APPEALS OF KENTUCKY. 
January, 1880. 


EVIDENCE — TESTIMONY AS TO CHARACTER OF 
WITNEss.—On a triai for murder the prisoner offered 
to prove the character of a witness for the prosecution 
two years before the trial. There was no evidence of 
character of witness at the time of the trial nor 
any effort made to proye that it was not then 
good. The trial court excluded the offered evidence. 
Held, no error. In order to tmpeach a witness the ev- 
idence of bad character should be directed to the time 
of triai, and to this end, under proper circumstances, 
evidence of previous bad character is competent. 
While the evidence of bad character at a time previous 
may tend to show the character of a witness at the 
present, it should be admitted with caution. When 
the witness has a permanent and long continued resi- 
dence in the community in which it is attempted to 
impeach him, the evidence of bad character at a time 
long anterior should not be admitted until a basis is 
laid by other proof tending to show the character is 
then bad. Young v. Com., 6 Bush. 307; Keaton v. 
People, 32 Mich. 485; People v. Abbott, 19 Wend. 20, 
Rogers v. Lewis, 19 Ind.; Aurora v. Croft, 21 Ind.; 
Rathburn y. Ross, 46 Barb. Affirmed. Opinion by 
HINES, J.— Mitchell v. Com. 


WAREHOUSEMAN— PLEDGE — MEASURE OF DAM- 
AGks.—1. B shipped bagging to S M & Co., merchants 
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in Louisville, to be sold on their account. SM &Co. 
having advanced to appellee $2,994, placed the bag- 
ging in the warehouse of S & Co., and took receipts 
therefor in their ownname. SM &Co. indorsed these 
receipts to the hank to secure a loan from appellant to 
them of $3,360. The questions to be determined are: 
First, has a factor, independent of the warehouse act 
of this State, power to make valid pledges; second, 
does the act enlarge the power of the factor under the 
circumstances here shown? Held, 1. That there is no 
substantial difference between’ the effect of a pledge 
made by a factor and a pledge made by a pledgee. 
Although the factor has no right to pledge the goods 
of his principal, it has been held consistently that the 
amount sought to be recovered of an innocent pledgee 
of the factor shall be reduced by the sums due from 
the principal to his factor. 2. Ifthe defendant be in- 
nocent, the measure of damages is always the actual 
loss sustained by the plaintiff, with the qualificationt hat 
the factor, or pledgee, has no right to re-pledge the 
thing intrusted to him for advances made to himself; 
that such a pledge is wholly tortious,and that the con- 
tract between the principal and his agent thus acting is 
annulled. 3. Although warehouse receipts are nego- 
tiable, the holder of them takes no better title than if 
the goods were held by him. Such receipts represent 
the property to which they refer, and their negotia- 
bility serves only to cut off any defense the warehouse- 
man may have. 10 Bush. 419. Judgment reversed. 
Opinion by HINES, J.—First Nat. Bank v. Boyce. 








QUERIES AND ANSWERS. 





; ANSWERS. 

6. [10 Cent. L. J. 98.]— By the common law, ‘if 
there be any valid agreement—that is, one founded 
upon a valuable consideration, and operative in point 
of law—between maker and the holder, whereby the 
holder agrees to give credit to the maker of the note 
after it is due, or whereby the payment is postponed 
to a future day, and this agreement is made without 
the consent of the indorsers, they will be thereby ab- 
solved from all obligation to pay the same; and it will 
make no difference whether the agreement was made 
before the maturity of the note, or after its dishonor, or 
after the indorsers have been fixed by due presentment, 
and due notice of dishonor. English vy. Darley, 2 Bos. 
& Pull. 61; 8 East, R.576; Price y.Edmunds,10 Barn.& 
Cres. 578; Hubley v. Brown, 16 Johns. 70; Bank of 
United States v. Hatch, 6 Pet. 250; Browne v. Carr, 7 
Bing. 508, Burrill v. Smith, 7 Pick. 291; Story on 
Bills, secs. 425, 426; Chitty’ on Bills, ch. 9, pp. 441, 
444, 451 (8thed.); Bagley on Bills, ch. 9, pp. 338, 339 
(5th ed.); Hewitt v. Goodrich, 2 Carr. & Payne, 468: 
Millandon v.Arnds, 15 Martin, 596; 3 Mason, 505. 

St. Louis Mo. M. THOMPSON. 


14. [10 Cent. L. J. 158.] The courts will always 
presume that an attorney appearing for any party (ex- 
cept an infantor person insane who can not appear by 
attorney) has the proper authority, etc. See Powell 
v. Gott, 18 Mo. 458; Randall v. Wilson, 24 Mo. 76; 
Thornton v. Thornton, 27 Mo. 302; Copeland v. Yoa- 
kum, 38 Mo. 349. M. THOMPSON. 

St. Louis, Mo. 

17. [10 Cent. L. J. 198.]—C would net be entitled to 
share pro rata. Bank of United States v. Covert, 138 
Ohio, 240; Murdock v. Ford. 17 Ind. 52; Marine Bank 
y. International Bank, 9 Wis. 57. 


Springfield, O. Wo. M. ROCKRL. 
‘ 





CURRENT TOPICS. 





In the United States Cireuit Court at New York 
last week in the case of United States v. Single- 
ton, Blachford and Choate, JJ., announced a dis- 


agreement of opinion on the question submitted to 


them. The facts of the case were that on last Thanksgiv- 
ing day, Singleton, who was then doorkeeper of the 
Grand Opera House, at New York, denied one Davis, 
a colored man, admission to the theatre although he 
had purchased a ticket of admission, and for this he 
was indicted by the United States grand jury. The 
defendant, through his counsel, contended before the 
court that the indictment and the matters therein con- 
tained were not sufficient in law, and that he was not 
bound by the law of the land to answer the same, for 
that the act of Congress known as the civil rights bill, 
under which said indictment is found was unconstitu- 
tional. The question certified to the Supreme Court is 
as follows: ‘‘Is the act of Congress approved March 
Ist, 1875, entitled ‘An act to protect all citizens in 
their civil and legal rights,’ constitutional so far as it 
relates to theatres and places of public amusement in 
the State of New York.’’ 





The Canada Law Journal calls attention toa case 
lately decided in the Supreme Court of the Dominion 
which certainly presents an excellent opportunity for 
the layman to air his invectives against the uncertainty 
of thelaw. A suit was brought in Canada by one 
Moore against the Connecticut Mutual Life Insurance 
Company, on a life insurance policy for $25,000. On 
the trial the jury were asked a number of questions 
which being answered in favor of the plaintiff the 
verdict was entered in her favor by the judge. The 
Court of Queen’s Bench to which the case was then 
taken set the verdict aside as being against the weight 
of evidence, and entered a verdict for}the defendants. 
The plaintiff appealed to the Court of Appeal where 
the judgment of the Queen’s Bench was affirmed. She 
then took the case to the Supreme Court where it was 
held that the Court of Queen’s Bench had no power 
to enter a verdict for the defendants when questions 
were left to the jury and answered in favor of the 
plaintiff; though, at the same time, they agreed with 
that court that the answers were against the weight 
of evidence, and that the verdict should have been 
for the defendants. They thought that the proper 
course for the court below to have taken was to have 
granted a new trial on the ground that the answers 
were against the weight of evidence, instead of order- 
ing, as they did, a verdict to be entered for defend- 
ants; but, as the Supreme Court had no power to do 
this, all they could do was to reverse the judgment of 
the Court of Queen’s Bench, which took the wrong 
means to arrive at a right end, and thus allow the ver- 
dict for plaintiff to stand. Therefore, on account of 
the provisions of the Supreme Court act which prevents 
that court from ordering a new trial on the weight of 
evidence, ‘‘the curious result was arrived at, that the 
plaintiff succeeded in holding a verdict which both the 
court below and the court above considered contrary 
to the evidence adduced.’’ We agree with our con- 
temporary that it is difficult to conceive anything more 
absurd. 


_ 
> 





The maxim ignorantia legis neminem excusat was 
illustrated in a recent criminal case in England. A 
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person named Coulson, a farmer, was tried for un- 
lawfully and maliciously killing a horse belonging to 
another farmer named Lamb. There was, it ap- 
peared, a bona fide dispute between the parties as to 
the right to reap a certain crop. One morning Lamb 
went to reap the crop, and the prisoner, after having 
deliberately warned him that if he persisted in driving 
through the gate he would shoot his horse, took aim 
and shot it. These facts were admitted for the defense, 
but it was urged that the killing of the horse was not 
‘*malicious,’’ inasmuch as it was done in order to 
protect what the prisoner honestly believed to be a 
right of property. The learned judge, however, held 
that this could afford no defense even if believed; 
that the prisoner killed and intended to kill another 
man’s horse—an act which no grievance or supposed 
grievance as to the c:op could justify, and on his be- 
ing found guilty he was sentenced to six months im- 
prisonmenrt with hard labor, and to pay to Lamb £25, 
the value of the horse. ‘ ‘Ignorance of the law,’’ says 
Hale, ‘‘will not excuse from the consequences of guilt 
any person who has capacity to understand the law of 
which all-are presumed to have knowledge. ’’ 








RECENT LEGAL LITERATURE. 





THE AMERICAN REPORTS. 


In the twenty-eighth volume of the American Reports 
are cases from two volumes of Alabama, Indiana, 
Wisconsin and Texas reports, and from one volume 
each of California, Illinois, Maine, Maryland, Massa- 
chusetts, Nevada,New York, North Carolina, South 
Carolina and Vermont reports. The present volume is 
unusually large, containing in all over 900 pages. The 
value of this series remains though its projector has 
passed away. It finds in Mr. Browne a fit successor 
and one fully competent to carry on the work which 
Mr. Thompson commenced. The cases are carefully 
selected, and the annotations thorough and instructive. 

In the volume we notice among others the following 
decisions: A vendor of land is liable for misrepre- 
sentations in regard to the title as well as the quality. 
Atwood v. Chapman, 68 Me. 38. A person volun- 
tarily assisting the servant of another ina particular 
emergency can not recover from the master for an in- 
jury occasioned by the negligence of the servant. Os- 
borne v. Knox etc. R. Co. 68 Me. 49. The plaintiff 
carried on business under the name of ‘*Wood 
Brothers, ’’ in violation of a statute which prohibited 
the use of fictitious names in firms. A carriage was 
purchased by him in the firm name and shipped to 
**Wood Brothers,’’ on defendant’s railroad to be de- 
livered ‘*to the party entitled to the same.’’ It was 
injured in transit. Held, that the plaintiff could 
maintain an action forthe injury. Wood v. Ene R. 
Co. 72 N. Y. 196. On the transfer of negotiable paper 
by delivery there is no implied warranty against 
usury. Littauer v. Goldman, 72 N. Y. 506. A pur- 
chaser and holder of counterfeit United States bonds, 
redeemed by the United States after his purchase, 
may recover the purchase money without returning 
the bonds and before paying the United States. 
Brewster v. Burnett, 125 Mass. 68. The plaintiff’s 
intestate while at work on an insecure platform of the 





The American Reports containing all Decisions of Gen- 
eral Interest decided in the court of last resort of the 
several States, with Notes and References by Irving 
Browne. Vol. 28. Albany: John D. Parsons, Jr. 1879. 





defendant, fell twenty feet to the ground, became 
instantly unconscious and died in thirty six hours. 
Held, that damages could not be awarded for 


his mentel suffering during the fall. Kennedy - 


v. Standard Sugar Refinery, 125 Mass. 90. Coun- 
sel in argument tothe jury may not use language 
calculated to degrade the opposite party in theeyes of 
the jury and bystandcrs. A new trial in this case was 
therefore granted because of the following passage in 
the speech of the plaintiff’s eounsel. ‘‘No man who 
lived in defendant’s neighborhood could have any- 
thing but a bad character; defendant polluted every- 
thing near him or that he touched, he was like the 
upas tree shedding pestilence and corruption all 
around him.’’ Cohlev Coble, 79 N. C. 589. Anin- 
dictment for larceny which describes the property 
stolen as ‘‘one pound of meat,’’ is fatally defective. 
State v. Patrick, 79 N. C. 655° A corn and flouring 
mill is notan nuisance per se ina city which will be en- 
joined. Green v. Lake, 54 Miss. 378. A verdict ina 
criminal case may be received in the absence of the 
prisoner’s counsel, the prisoner himself being present. 
Beaumont v. State,1 Tex. (App.) 424. A canvass tent 
may bea ‘‘disorderly house.’’ Killman v. State, 2 
Tex. (App.) 222. Thesale of ‘‘prize candy’’ in boxes, 
each box being represented to contain a prize of 
money or jewelry and the purchaser selecting his box 
in ignorance of its contents, held to be a lottery. 
Holoman v. State, 2 Tex. (App.) 610. A State statute 
required the inspection of tobacco and the storing of 
it in the State tobacco warehouse for that purpose. 
While so stored the plaintiff’s tobacco was destroyed 
by fire. In an action brought by special leave of the 
legislature, held that the State was not liable as 
bailee, or on contract or in any other capacity. Moore 
v. State, 47 Md. 467. The *‘civil damage’’ law of 
Vermont renders the seller of liquor to one who com- 
mits damage while intoxicated jointly liable with 
him. A, an innkeeper, sold H liquor by reason where- 
of he became intoxicated and assaulted A. Held, that 
A could not recover against H for the assault. 
Aldrich v. Harvey, 50 Vt. 165. Possession of a ware- 
house recept, regularly indorsed, is presumptive 
evidence of ownership of the goods described therein. 
Davis v. Russell, 52 Cal. 611. Confession without 
proof of the corpus delicti is not sufficient to support 
a conviction of felony. Matthews’v State, 55 Ala. 
187. A witness can not refuse on the ground of self- 
crimination, to answer a question relating to an offense 
barred by the statute of limitations. Calhoun v. 
Thompson, 56 Ala. 166 


The REVISED STATUTES OF ILLINOIS for 1880 have 
just been issued by the Chicago Legal News Company. 
They comprise the Revised Statutes of 1874 and all 
amendments thereto, together with the general acts of 
1875, 1877 and 1879, being all the general statutes of 


| the State in force on the first day of February, 1880. 
| This edition has been under the supervision of Harvey 


B. Hurd, who was official editor of the revisions of 
1874 and 1877. We have before adverted to the enter- 
prise exhibited in this work. Here are all the laws of 
a great State presented in a large volume of over 1,200 
pages, printed in clear type and on good paper, bound 
in excellent style and offered to the public and the pro- 
fession at three dollars a copy. We may remark again 
that we consider the advent of such a book at sucha 
price, an event in law boox making.——The contents 
of the American Law Review for March are: Effect 
of Fraud on Subscriptions to Stock, by Seymour D. 
Thompson: Conflict between Federal and State De- 
cisions, by William D. Hornblower. Forcible Detainer, 
by Marshall D. Ewell: Book Notices and Review of 
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the Month by the editor.— In the Criminal Law 
Magazine for March, seven leading cases in the law ot 
crimes are reported in full. A digest of the recent 
criminal cases and a list of the articles of value on 
criminal law in the late periodicals are also given. 
The original matter, outside of the notes of cases and 
book notices, consists of a paper on the Removal of 
Criminal Causes from State to Federal courts, by E. 
W. M. Mackay. The article on Polling the Jury 
should have been credited to the CENTRAL Law 
JOURNAL where it first appeared and not to the South- 
ern Law Journal and Reporter, in whose pages it 
was subsequently printed.mWe have received from 
Messrs. Kay & Bro., Philadelphia, a pamphlet of 326 
pages on the PHILOSOPHY OF CRIMINAL Law, by 
Francis Wharton. It forms the first part of the 
eighth edition of Dr. Wharton’s work on Criminal 
Law now in press.—This being the Presidential 
year, Messrs. Robert Clarke & Co., of Cincinnati, very 
properly present a COMPILATION OF THE ELECTION 
AND NATURALIZATION LAWS OF THE UNITED 
StaTEs. It includes all constitutional provisions and 
laws of the United States relating to elections, elective 
franchise, to citizenship and to naturalization of 
aliens. It is annotated with the decisions construing 
the different sections of the different statutes. It con- 
tains 100 pages. 








NOTES. 


In the English courts the stenographer does not 
tind a home. In the case of Kelly v. Byles decided by 
the Court of Appeal on the 10th. ult., the appeal! hav- 
ing been dismissed with costs, the respondent’s coun- 
sel asked that the costs of transcripts of a shorthand 
writer’s notes of the evidence taken in the court below 
might be included. The court (James, Baggallay, 
and Cotton, L. JJ.) refused to dllow these costs. 
James. L. J., said that the court would strong- 
ly discourage the taking of shorthand writer’s 
notes of evidence As a general rule the judge’s 
notes of the evidence ought to be _ suflicient 
for the purposes of the appeal. After this 
it is not surprising that they are bound to stick to the 
**red tape’’ at anycost. ‘‘The Master of the Rolls, ’’ 
the Solicitors Journal pathetically remarks, ‘‘moved 
with compassion at the spectacle of a slight injury 
sustained by an officer of his court while handling a 
document composed of several sheets fastened 
together with one of the brass fasteners now so much 
in use among solicitors, recently expressed his desire 
that in future these contrivances should be abandoned, 
and that the old practice of using silk or red tape to 
fasten together sheets should be reverted to in the case 
of all documents to be used at the Rolls.’’ 


—In a case in Connecticut last month the judge 
ruled that certain evidence was inadmissible. The 
attorney took strong exceptions to the ruling, and 
insisted that the offered evidence was admiss- 
ible. ‘‘I know, your honor,’’ said he warmly, 
‘‘that it is proper evidence. Here I have been prac- 
tising at the bar for forty years, and now I want to 
know ifIamafool?’’ ‘‘That,’’ quietly replied the 
court, ‘‘is a question of fact and not of law, and soI 
won’t pass upon it, but will let the jury decide. ’’—— 
A late criminal trial in England turned upon the 
aetual use of intoxicating beverages as poison. A man 





living with a mistress, whose property he desired to 
acquire, and whom he desired to put out of the way 
but did not apparently dare to destroy in any ordin- 
ary manner, conceived the idea of making her drink 
herself to death; and this he actually accomplished 
after procuring her to make a will in his favor, and to 
transfer her property to him. He proceeded with 
boldness and openess to administer constantly brandy 
and other spirits, urging her and sometimes forcing it 
upon her. but accusing her all the time of an inordin- 
ate love of it. Between the lack of other food and the 
effect of alcoholism she died. He was found guilty of 
manslaughter and. senteneed to penal servitude for 
life. ——Somebody writes to a New York paper con- 
cerning the profession in that city, and says: ‘‘The 
truth is, that only one-fifth of the 6,000 lawyers of this 
city earn a livelihood and do something better than 
exist. The rest are half the time doing nothing, 
dunned by their landlords, tailors, shoemakers and 
every class of tradesmen.’’ The Albany Law Journal 
has noticed this letter and combats its statements with 
effect. 


—1ludge Lowell of Massachusetts has drafted, at 
the request of the Boston Chamber of Commerce, a 
proposal for a new bankrupt law. The .New York 
Daily Register speaking of the subject says: *‘The 
bankruptcy law is a subject never to be quieted when 
there is one in existence. The difficulties which are 
found to attend its administration keep up an inces- 
sant agitation, and when it is repealed the desire fora 
uniform system of insolvency renews a similar discus- 
sion in another form. Thus far the bankruptcy laws 
of this country have al] been temporary sponges to 
wipe out the debts of a generation, and have been de- 
stroyed as soon as they have had time to do their work. 
This was the case with the act of 1800, which settled 
up much of the hopeless indebtedness incurred during 
the period of the revolution and the hard times which 
followed; with that of 1841, under which were wiped 
out of existence so many of the extravagant obliga- 
tions incurred in the period centering in 1835, and the 
act of 1867, which followed so soon after the war, had 
a little longer existence, but equally failed to hold a 
permanent place upon the statute book, or to encour- 
age us to expect that a uniform system of bankruptcy 
would soon be a permanent part of the national legis- 
lation. Probably no other subject has shown so many 
and so striking fluctuations in legislation, and these 
are notto be explained by the circumstances which 
affect the State insolvent laws. The State insolvent 
laws have been the subject of frequent amendment 
and revision, but have shown a growth and a process 
of improvement tolerably steady and satisfactory. 
Nowhere, so far as we know, have such mushrooms 
as the United States Bankrupt acts ever sprung up in 
State legislation on these subjects. The objection to 
the bankrupt act made by some—that it diminished the 
general business of the profession at large, supersed- 
ing a considerable line of service by throwing the 
estates of bankrupts under the professional conduct of 
those who practise almost exclusively in bankrupt 
courts—is not une which would prevail against the 
system if the system itself were made a desirable one, 
and administered for the advantage of the commercial 
classes. But thus far our bankrupt laws have, for the 
most part, been a weapon against credit, sometimes 
in the hands of the creditor class and used against 
debtors, but more commonly in the hands of the 
debtor class and used against their creditors, and the 
indirect use of it seems to have been a serious coun- 
terpoise to the direct and legitimate advantages which 
it afforded.’’ 
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